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ITEM 1.01

Entry into a Material Definitive Agreement

Agreement and Plan of Merger
On September 7, 2021, Kadmon Holdings, Inc., a Delaware corporation (the “Company”), entered into an Agreement and Plan of
Merger (the “Merger Agreement”) with Sanofi, a French société anonyme (“Sanofi”), and Latour Merger Sub, Inc., a Delaware
corporation and an indirect wholly owned subsidiary of Sanofi (“Merger Subsidiary”), providing for the merger of Merger
Subsidiary with and into the Company (the “Merger”), with the Company surviving the Merger as a wholly owned subsidiary of
Parent. Capitalized terms not otherwise defined have the meanings set forth in the Merger Agreement.
The Company’s board of directors (the “Board”) has unanimously approved the Merger and the Merger Agreement and
recommended that the stockholders of the Company adopt the Merger Agreement.
At the Effective Time of the Merger:
•

each share of common stock, par value $0.0001 per share, of the Company (the “Company Common Stock”) issued and outstanding as of
immediately prior to the Effective Time (other than Dissenting Shares, Company Common Stock held by the Company as treasury stock or owned
by Parent, Merger Subsidiary or any Subsidiary of the Company or Parent) will be cancelled and cease to exist and automatically convert into the
right to receive cash in an amount equal to $9.50, without interest (the “Common Stock Merger Consideration”);

•

each share of 5% convertible preferred stock, par value $0.001 per share, of the Company (“Company Preferred Stock”) issued and outstanding as
of immediately prior to the Effective Time (other than Dissenting Shares) will be cancelled and cease to exist and automatically convert into the
right to receive cash in an amount equal to the greater of (i) the Stated Liquidation Preference Amount (as defined in the Company’s Certificate of
Designation dated July 26, 2016) plus any dividends (whether or not earned or declared) accrued and unpaid thereon from the last Dividend
Payment Date (as defined in the Certificate of Designation) through the closing date of the Merger and (ii) the amount that would be payable per
share of Company Preferred Stock if such share of Company Preferred Stock had been converted to Company Common Stock immediately prior
to the effective time of the Merger (the “Preferred Stock Merger Consideration”);

•

all unvested options to purchase Company Common Stock (“Company Options”) which are outstanding immediately prior to the Effective Time
will fully vest and become exercisable and, to the extent not exercised prior to the Effective Time, be canceled at the Effective Time with the
former holder of such canceled Company Option becoming entitled to receive an amount in cash (without interest and subject to any applicable
withholding or other taxes, or other amount as required by law) equal to (1) the number of shares of Company Common Stock subject to such
Company Option multiplied by (2) the excess, if any, of the Common Stock Merger Consideration over the exercise price per share of such
Company Option; provided that each Company Option with an exercise price per share equal to or greater than the Common Stock Merger
Consideration will be canceled without consideration;

•

all unvested stock appreciation rights granted by the Company (“Company SARs”) which are outstanding as of immediately prior to the Effective
Time will fully vest and, to the extent not exercised prior to the Effective Time, be canceled at the Effective Time, with the former holder of such
canceled Company SAR becoming entitled to receive an amount in cash (without interest and subject to any applicable withholding or other taxes,
or other amount as required by law) equal to (A) the excess, if any, of the Common Stock Merger Consideration over the exercise price per share
of such Company SAR multiplied by (B) the number of shares of Company Common Stock underlying such Company SAR; provided that each
Company SAR with an exercise price per share equal to or greater than the Common Stock Merger Consideration will be canceled without
consideration; and

•

all unvested equity appreciation rights granted by the Company (“Company EARs”) which are outstanding as of immediately prior to the Effective
Time will fully vest and be canceled at the Effective Time, with the former holder of such canceled Company EAR becoming entitled to receive an
amount in cash (without interest and subject to any applicable withholding or other taxes, or other amount as required by law) equal to (A) the
excess of the Common Stock Merger Consideration over the base price per share of such Company EAR multiplied by (B) the number of shares of
Common Stock underlying such Company EAR; provided that each Company EAR with a base price per share equal to or greater than the
Common Stock Merger Consideration will be canceled without consideration.

Consummation of the Merger is subject to customary closing conditions, including, without limitation, the absence of certain
legal impediments, the expiration or termination of the required waiting periods under the Hart-Scott-Rodino Antitrust
Improvements Act of 1976, as amended, and approval by the holders of a majority of the voting power of the outstanding shares
of Company Common Stock and Company Preferred Stock, voting on an as converted to Company Common Stock basis, entitled
to vote on such matter.
The Company has made representations and warranties in the Merger Agreement and has agreed to covenants regarding the
operation of the business of the Company and the Company Subsidiaries prior to the Effective Time.
The Company is also subject to customary restrictions on its ability to solicit alternative acquisition proposals from third parties
and to provide non-public information to, and participate in discussions and engage in negotiations with, third parties regarding
alternative acquisition proposals. The Merger Agreement also contains customary covenants requiring the Board, subject to
certain exceptions, to recommend that the Company’s stockholders approve the Merger. Prior to the approval of the Merger by
the Company’s stockholders, the Board may withhold, withdraw, qualify, or modify its recommendation that the Company’s
stockholders approve the Merger because of a Company Intervening Event or may adopt, approve or recommend any Superior
Proposal, subject to complying with notice and other specified conditions.
The Merger Agreement contains certain termination rights for both the Company and Parent, including that, subject to certain
limitations, (i) the Company or Parent may terminate the Merger Agreement if the Merger is not consummated by March 7, 2022,
(ii) the Company and Parent may mutually agree to terminate the Merger Agreement, (iii) the Company may terminate the
Merger Agreement to accept a Superior Proposal and (iv) Parent may terminate the Merger Agreement because the Board
changes its recommendation to the Company stockholders with respect to approval of the Merger.
The Company will be required to pay a termination fee of $60.125 million in the event that the Company terminates the Merger
Agreement to accept a Superior Proposal or if Parent terminates the Merger Agreement because the Board changes its
recommendation to the Company’s stockholders to approve the Merger. In addition, the Company will be required to pay the
termination fee under specified circumstances if, within 12 months after the termination of the Merger Agreement, the Company
enters into or consummates a Competing Acquisition Transaction.
The foregoing description of the Merger Agreement and the transactions contemplated thereby does not purport to be complete
and is subject to, and qualified in its entirety by reference to, the full text of the Merger Agreement, which is attached as Exhibit
2.1 and is incorporated herein by reference.
The Merger Agreement contains representations and warranties by each of Parent, Merger Subsidiary and the Company. These
representations and warranties were made solely for the benefit of the parties to the Merger Agreement and:
•

should not be treated as categorical statements of fact, but rather as a way of allocating the risk to one of the parties if those statements prove to be
inaccurate;

•

may have been qualified in the Merger Agreement by disclosures that were made to the other party in connection with the negotiation of the
Merger Agreement;

•

may apply contractual standards of “materiality” that are different from “materiality” under applicable securities laws; and

•

were made only as of the date of the Merger Agreement or such other date or dates as may be specified in the Merger Agreement.

ITEM 5.02

Departure of Directors or Certain Officers; Election of Directors; Appointment of Certain Officers; Compensatory
Arrangements of Certain Officers

On September 7, 2021, in connection with the approval of the Merger Agreement and the transactions contemplated thereby, the
Board approved certain amendments to the employment agreements between the Company and each of Harlan W. Waksal, M.D.,
the Company’s President and Chief Executive Officer, Steven Meehan, the Company’s Executive Vice President and Chief
Financial Officer, and Gregory S. Moss, the Company’s Executive Vice President, General Counsel and Corporate Secretary,
Chief Compliance Officer (the “Employment Agreement Amendments”). The Employment Agreement Amendments provide for
the payment of retention bonuses in the amount of $3,500,000 to Dr. Waksal, $1,000,000 to Mr. Meehan and $1,000,000 to Mr.
Moss (the “Retention Bonuses”). The Retention Bonuses shall be paid as follows: (1) 25% of the Retention Bonus shall be paid
on the date the Merger Agreement is fully executed, subject to the executive’s continuous active employment with the Company
through such date (unless the executive’s employment is terminated without Cause or Employee resigns with Good Reason (as
such terms are defined in his employment agreement as amended) (“Involuntary Termination”) prior to such date; and (2) the
remaining 75% of the Retention Bonus will be earned on the Closing Date, subject to the executive’s continuous and active
employment with the Company through such date unless he experiences an Involuntary Termination prior to such date.
The amendments also provide for increased severance payments to Dr. Waksal and Messrs. Meehan and Moss as follows: (1) in
the event the executive’s employment is terminated without Cause, or he resigns with Good Reason, in either case during the
three months prior to, as of, or within 12 months following the effective date of a Change in Control (as defined in the executive’s
employment agreement as amended), then, the following severance payments shall be paid by the Company: (1) Dr. Waksal will
be entitled to a lump sum payment equal to 36 months’ base salary plus the target bonus amount and continued healthcare
coverage for 36 months; and (2) each of Messrs. Meehan and Moss will be entitled to a lump payment equal to 24 months’ base
salary plus the target bonus amount and continued healthcare coverage for 24 months. The Company will also pay each such
executive a tax gross-up payment for any Internal Revenue Code Section 280G taxes that are triggered as a result of a Change in
Control. In addition, the Employment Agreement Amendments provide that all outstanding equity grants will fully accelerate
upon the Closing Date. In connection with the Employment Agreement Amendments, each executive will also agree to be
bound by certain additional restrictive covenants.
The foregoing description of the Employment Agreement Amendments does not purport to be complete and is subject to, and
qualified in its entirety by reference to, the full text of the Employment Agreement Amendments, which are attached as Exhibits
10.1, 10.2 and 10.3 and are incorporated herein by reference.
ITEM 8.01

Other Events

Press Release Regarding Merger
On September 8, 2021, the Company and Parent issued a joint press release announcing the transaction described in Item 1.01 of
this Current Report on Form 8-K. The text of that press release is attached as Exhibit 99.1 and incorporated herein by reference.
On September 8, 2021, the Company issued a question and answer communication to its employees regarding the transaction
described in Item 1.01 of this Current Report on Form 8-K. The text of that communication is attached as Exhibit 99.2 and
incorporated herein by reference.

Additional Information and Where to Find It
In connection with the Merger, the Company intends to file relevant materials with the Securities and Exchange Commission (the
“SEC”), including a proxy statement on Schedule 14A. Promptly after filing its definitive proxy statement with the SEC, the
Company will mail the definitive proxy statement and a proxy card to each stockholder entitled to vote at the special meeting
relating to the Merger. STOCKHOLDERS OF THE COMPANY ARE ADVISED TO READ THE PROXY STATEMENT FOR
THE MERGER WHEN IT IS FILED WITH THE SEC, AND ANY AMENDMENT OR SUPPLEMENT THERETO THAT
MAY BE FILED WITH THE SEC, BECAUSE THEY WILL CONTAIN IMPORTANT INFORMATION ABOUT THE
COMPANY AND THE MERGER. All such documents, when filed, may be obtained free of charge at the SEC’s website
(http://www.sec.gov) or upon request by contacting the Company, Investor Relations, by telephone at 1-833-900-5366 or via
email at investors@kadmon.com. The Company’s filings with the SEC are also available on the Company’s website at
https://investors.kadmon.com/.
Forward-Looking Statements
This Form 8-K and the documents referred to herein contain forward-looking statements as defined in the Private Securities
Litigation Reform Act of 1995, as amended. Forward-looking statements are statements that are not historical facts and may
include projections and estimates and their underlying assumptions, statements regarding plans, objectives, intentions and
expectations with respect to future financial results, events, operations, services, product development and potential, and
statements regarding future performance. Forward-looking statements are generally identified by the words “expects”,
“anticipates”, “believes”, “intends”, “estimates”, “plans”, “will be” and similar expressions. Although the Company’s
management believes that the expectations reflected in such forward-looking statements are reasonable, investors are cautioned
that forward-looking information and statements are subject to various risks and uncertainties, many of which are difficult to
predict and generally beyond the Company’s control, that could cause actual results and developments to differ materially from
those expressed in, or implied or projected by, the forward-looking information and statements. These risks and uncertainties
include among other things, risks related to Parent and the Company’s ability to complete the transaction on the proposed terms
or on the proposed timeline, including the receipt of required regulatory approvals, the possibility that competing offers will be
made, other risks associated with executing business combination transactions, such as disruption from the proposed acquisition
making it more difficult to conduct business as usual or to maintain relationships with customers, employees, manufacturers,
suppliers or patient groups, as well as other risks related Parent and the Company’s respective businesses, including the
uncertainties inherent in research and development, including future clinical data and analysis, compliance with regulatory
obligations and oversight by regulatory authorities, risks associated with Parent and the Company’s intellectual property and any
related pending or future litigation and the ultimate outcome of such litigation, trends in exchange rates and prevailing interest
rates, volatile economic and market conditions, cost containment initiatives and subsequent changes thereto, and the impact that
COVID-19 will have on Parent and the Company and their respective customers, suppliers, vendors, and other business partners,
and the financial condition of any one of them, as well as on Parent and the Company’s employees and on the global economy as
a whole. Any material effect of COVID-19 on any of the foregoing could also adversely impact Parent and the Company. This
situation is changing rapidly and additional impacts may arise of which the Company are not currently aware and may exacerbate
other previously identified risks. While the list of factors presented here is representative, no list should be considered a statement
of all potential risks, uncertainties or assumptions that could have a material adverse effect on the companies’ consolidated
financial condition or results of operations. The foregoing factors should be read in conjunction with the risks and cautionary
statements discussed or identified in the public filings with the SEC made by the Company, including those listed under “Risk
Factors” and “Cautionary Statement Regarding Forward-Looking Statements” in the Company’s annual report on Form 10-K for
the year ended December 31, 2020, quarterly reports on Form 10-Q and current reports on Form 8-K filed with the SEC. The
forward-looking statements speak only as of the date hereof and, other than as required by applicable law, the Company does not
undertake any obligation to update or revise any forward-looking information or statements.

Participants in the Solicitation
The Company and its directors and executive officers may be deemed to be participants in the solicitation of proxies from the
Company’s stockholders with respect to the Merger. Information about the Company’s directors and executive officers and their
ownership of the Company’s common stock is set forth in the proxy statement on Schedule 14A filed with the SEC on April 1,
2021 and the Company’s Annual Report on Form 10-K for the fiscal year ended December 31, 2020. To the extent that such
individual’s holdings of the Company’s common stock have changed since the amounts printed in the Company’s proxy
statement, such changes have been or will be reflected on Statements of Change in Ownership on Form 4 filed with the SEC.
Information regarding the identity of the potential participants, and their direct or indirect interests in the Merger, by security
holdings or otherwise, will be set forth in the proxy statement and other materials to be filed with SEC in connection with the
Merger.
ITEM 9.01

Financial Statements and Exhibits.

(d) Exhibits.
Exhibit No.

Description

2.1

Agreement and Plan of Merger, dated as of September 7, 2021, by and among Kadmon Holdings, Inc., Sanofi and Latour Merger
Sub, Inc.

10.1

Second Amendment to Employment Agreement between Kadmon Corporation, LLC and Harlan W. Waksal, M.D., dated
September 7, 2021

10.2

Second Amendment to Employment Agreement between Kadmon Corporation, LLC and Steven Meehan, dated September 7, 2021

10.3

Second Amendment to Employment Agreement between Kadmon Corporation, LLC and Gregory S. Moss, dated September 7,
2021

99.1

Joint Press Release issued by Kadmon Holdings, Inc. and Sanofi, dated September 8, 2021.

99.2

Employee Questions and Answers issued by Kadmon Holdings, Inc., dated September 8, 2021.

104

Cover Page Interactive Data (embedded within Inline XBRL document)
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Kadmon Holdings, Inc.
/s/ Harlan W. Waksal
Harlan W. Waksal, M.D.
President and Chief Executive Officer
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AGREEMENT AND PLAN OF MERGER
This AGREEMENT AND PLAN OF MERGER (“Agreement”) is made and entered into as of September 7, 2021 (the “Agreement
Date”) by and among Sanofi, a French société anonyme (“Parent”), Latour Merger Sub, Inc., a Delaware corporation and wholly
owned indirect subsidiary of Parent (“Merger Subsidiary”), and Kadmon Holdings, Inc., a Delaware corporation (the
“Company”). Each of Parent, Merger Subsidiary and the Company are referred to herein as a “Party” and collectively as the
“Parties”. Certain capitalized terms used in this Agreement are defined in Exhibit A.
RECITALS
WHEREAS, the parties hereto intend that, on the terms and subject to the conditions set forth herein, Merger Subsidiary
shall merge with and into the Company, with the Company being the surviving corporation (the “Merger”);
WHEREAS, the board of directors of the Company (the “Company Board”) has unanimously (i) determined that this
Agreement and the Transactions, including the Merger, are fair to and in the best interests of the Company and its stockholders,
(ii) approved and declared advisable this Agreement and the Transactions, (iii) resolved to recommend that the Company’s
stockholders adopt this Agreement and approve the Merger and (iv) directed that this Agreement be submitted to the Company’s
stockholders for their adoption;
WHEREAS, each of the boards of directors of Parent and Merger Subsidiary has approved this Agreement and declared it
advisable for Parent and Merger Subsidiary, respectively, to enter into this Agreement and the Transactions, including the Merger,
upon the terms and subject to the conditions set forth herein;
WHEREAS, Parent shall, or shall cause the direct holder of the stock of Merger Subsidiary to, immediately following
execution and delivery of this Agreement, adopt this Agreement in its capacity as sole stockholder of Merger Subsidiary; and
WHEREAS, the Company, Parent and Merger Subsidiary desire to make certain representations, warranties, covenants
and agreements in connection with this Agreement and to set forth certain conditions to the Merger.

AGREEMENT
NOW, THEREFORE, in consideration of the mutual covenants and premises contained in this Agreement and for other
good and valuable consideration, the receipt and adequacy of which are hereby acknowledged, the parties to this Agreement
agree as follows:
ARTICLE I
THE MERGER
Section 1.1

The Merger.

(a)
Upon the terms and subject to the satisfaction or waiver (to the extent permitted by applicable Law) of
the conditions set forth in Article VI (other than those conditions that by their terms are to be satisfied at the Closing, but subject
to the satisfaction or waiver (to the extent permitted by applicable Law) of such conditions at the Closing), at the Effective Time,
Merger Subsidiary shall be merged with and into the Company in accordance with the Delaware General Corporation Law (the
“DGCL”) whereupon the separate existence of Merger Subsidiary shall cease, and the Company shall be the surviving
corporation (the “Surviving Corporation”) as a wholly owned indirect Subsidiary of Parent.
(b)
The consummation of the Merger shall take place at a closing (the “Closing”) to be held remotely via
electronic transmission of related documentation or similar means, on a date and at a time to be agreed upon by Parent and the
Company, which date shall be no later than the second (2nd) Business Day after the satisfaction or waiver (to the extent permitted
by applicable Law) of the conditions set forth in Article VI (other than those conditions that by their terms are to be satisfied at
the Closing, but subject to the satisfaction or waiver (to the extent permitted by applicable Law) of such conditions at the
Closing), or at such other location, date and time as Parent and the Company shall mutually agree upon in writing. The date upon
which the Closing shall actually occur pursuant hereto is referred to herein as the “Closing Date.”
(c)
At the Closing, the Company shall file a certificate of merger in requisite and customary form and
substance with the Secretary of State of the State of Delaware and make all other filings or recordings required by the DGCL in
connection with the Merger. The Merger shall become effective at such time as the certificate of merger is duly filed with the
Secretary of State of the State of Delaware (or at such later time as may be mutually agreed to by the parties and as specified in
the certificate of merger) (the time as of which the Merger becomes effective, the “Effective Time”).
(d)
From and after the Effective Time, the Surviving Corporation shall possess all the rights, powers,
privileges and franchises and be subject to all of the obligations, liabilities, restrictions and disabilities of the Company and
Merger Subsidiary, all as provided under the DGCL.
Section 1.2
Conversion of Shares of Capital Stock. At the Effective Time, by virtue of the Merger and without any
further action on the part of Parent, Merger Subsidiary, the Company or any holder of any shares of Company Common Stock,
any holder of any shares of Convertible Preferred Stock or any shares of capital stock of Merger Subsidiary or Parent:
(a)
except as otherwise provided in Section 1.2(b), Section 1.2(c) or Section 1.4, each share of Company
Common Stock outstanding immediately prior to the Effective Time shall be cancelled and cease to exist and shall be converted
into the right to receive $9.50 in cash, without interest (such amount, as may be adjusted in accordance with Section 1.10, the
“Common Stock Merger Consideration”), and each holder of any such share of Company Common Stock shall cease to have
any rights with respect thereto, except the right to receive the Merger Consideration in accordance with Section 1.3;
2

(b)
each share of Company Common Stock held by the Company as treasury stock, and share of Company
Common Stock owned by a wholly-owned Company Subsidiary or by Parent or its Subsidiaries immediately prior to the
Effective Time shall be canceled, and no payment shall be made with respect thereto;
(c)
each share of common stock of Merger Subsidiary outstanding immediately prior to the Effective Time
shall be converted into and become one validly issued, fully paid and nonassessable share of common stock, par value $0.0001
per share, of the Surviving Corporation with the same rights, powers and privileges as the shares so converted and shall constitute
the only outstanding shares of capital stock of the Surviving Corporation; and
(d)
each share of Convertible Preferred Stock outstanding immediately prior to the Effective Time shall be
cancelled and cease to exist and shall be converted into the right to receive an amount of cash, without interest, equal to the
Convertible Preferred Liquidation Amount (the “Preferred Stock Merger Consideration” and, collectively with the Common
Stock Merger Consideration, the Company Option Merger Consideration, the Company Stock Appreciation Right Consideration
and Company Equity Appreciation Right Consideration, the “Merger Consideration”).
Section 1.3

Surrender and Payment.

(a)
Prior to the Effective Time, Parent shall appoint an agent reasonably acceptable to the Company (the
“Exchange Agent”) for the purpose of paying the Merger Consideration as provided in Section 1.2(a). Parent shall provide (or
shall cause to be provided) to the Exchange Agent, at or prior to the Effective Time, cash sufficient to pay the Merger
Consideration in respect of (i) the certificates representing shares of Company Common Stock or Convertible Preferred Stock
(the “Certificates”) and (ii) the uncertificated shares of Company Common Stock (the “Uncertificated Shares”) (but not any
Merger Consideration in respect of any Dissenting Shares as of the Effective Time or, for the avoidance of doubt, the Company
Option Merger Consideration, the Company Stock Appreciation Right Consideration, the Company Equity Appreciation Right
Consideration or the Preferred Stock Merger Consideration) (such cash, the “Exchange Fund”). If, for any reason (including
losses) the Exchange Fund is inadequate to pay the Merger Consideration in respect of the Certificates and the Uncertificated
Shares (excluding any Merger Consideration in respect of any Dissenting Shares as of the Effective Time or, for the avoidance of
doubt, the Company Option Merger Consideration, the Company Stock Appreciation Right Consideration, the Company Equity
Appreciation Right Consideration or the Preferred Stock Merger Consideration), Parent shall take all steps necessary to enable or
cause the Surviving Corporation promptly to deposit in trust additional cash with the Exchange Agent sufficient to pay all such
amounts, and Parent and the Surviving Corporation shall in any event be liable for the payment thereof. All cash deposited with
the Exchange Agent shall only be used for the purposes provided in this Agreement, or as otherwise agreed by the Company and
Parent before the Effective Time. Promptly after the Effective Time (but in no event later than five (5) Business Days after the
Effective Time), Parent shall cause the Exchange Agent to send to each holder of shares of Company Common Stock at the
Effective Time (other than Parent or any Subsidiary of Parent) a letter of transmittal, in form and substance reasonably acceptable
to the Surviving Corporation, and instructions (which shall specify that the delivery shall be effected, and risk of loss and title
shall pass, only upon proper delivery of the Certificates or transfer of the Uncertificated Shares to the Exchange Agent) for use in
such exchange.
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(b)
Each holder of shares of Company Common Stock that have been converted into the right to receive the
Merger Consideration shall be entitled to receive, upon (i) surrender to the Exchange Agent of a Certificate, together with a
properly completed letter of transmittal, or (ii) receipt of an “agent’s message” by the Exchange Agent (or such other evidence, if
any, of transfer as the Exchange Agent may reasonably request) in the case of a book-entry transfer of Uncertificated Shares, the
Merger Consideration in respect of the Company Common Stock represented by a Certificate or Uncertificated Share. Until so
surrendered or transferred, as the case may be, each such Certificate or Uncertificated Share shall represent after the Effective
Time for all purposes only the right to receive such Merger Consideration. No interest or dividends will be paid or accrue on any
Merger Consideration payable to holders of Certificates or Uncertificated Shares.
(c)
If any portion of the Merger Consideration is to be paid to a Person other than the Person in whose name
the surrendered Certificate or the transferred Uncertificated Share is registered, it shall be a condition to such payment that (i)
either such Certificate shall be properly endorsed or shall otherwise be in proper form for transfer or such Uncertificated Share
shall be properly transferred and (ii) the Person requesting such payment shall pay in advance to the Exchange Agent any transfer
or other Taxes required as a result of such payment to a Person other than the registered holder of such Certificate or
Uncertificated Share or establish to the satisfaction of the Exchange Agent that such Tax has been paid or is not payable.
(d)
After the Effective Time, the transfer books of the Company shall be closed and thereafter there shall be
no further registration of transfers of shares of Company Common Stock. If, after the Effective Time, Certificates or
Uncertificated Shares are presented to the Surviving Corporation or the Exchange Agent, they shall be canceled and exchanged
for the Merger Consideration provided for, and in accordance with the procedures set forth, in this Article I.
(e)
Any portion of the Merger Consideration made available to the Exchange Agent pursuant to Section
1.3(a) that remains unclaimed by the holders of shares of Company Common Stock one year after the Effective Time shall be
returned to Parent, upon demand, and any such holder who has not exchanged shares of Company Common Stock for the Merger
Consideration in accordance with this Section 1.3 prior to that time shall thereafter look only to Parent for payment of the Merger
Consideration in respect of such shares without any interest thereon. Notwithstanding the foregoing, none of Parent, the
Surviving Corporation or the Exchange Agent shall be liable to any holder of shares of Company Common Stock for any
amounts paid to a public official pursuant to applicable abandoned property, escheat or similar Laws. Any amounts remaining
unclaimed by holders of shares of Company Common Stock immediately prior to such time when such amounts would otherwise
escheat to or become property of any Governmental Authority shall become, to the extent permitted by applicable Law, the
property of Parent free and clear of any claims or interest of any Person previously entitled thereto.
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(f)
The agreement with the Exchange Agent shall provide that the Exchange Agent shall invest any cash
included in the Exchange Fund as directed by Parent or, after the Effective Time, the Surviving Corporation; provided, that (i) no
such investment (including any losses thereon) shall relieve Parent or the Exchange Agent from making the payments required by
this Article I, (ii) no such investment shall have maturities that could prevent or delay payments to be made pursuant to this
Agreement and (iii) all such investments shall be in (w) short-term direct obligations of the United States of America, (x) shortterm obligations for which the full faith and credit of the United States of America is pledged to provide for the payment of
principal and interest, (y) short-term commercial paper rated the highest quality by either Moody’s Investors Service, Inc. or
Standard and Poor’s Ratings Services or (z) certificates of deposit, bank repurchase agreements or banker’s acceptances of
commercial banks with capital exceeding $10 billion. Any interest or income produced by such investments will be payable to
the Surviving Corporation or Parent, as directed by Parent.
(g)
Any portion of the Merger Consideration made available to the Exchange Agent in respect of any
Dissenting Shares shall be returned to Parent, upon demand.
Section 1.4
Dissenting Shares. Notwithstanding anything in this Agreement to the contrary, shares of Company
Common Stock issued and outstanding immediately prior to the Effective Time (other than shares of Company Common Stock
canceled in accordance with Section 1.2(b) or converted in accordance with Section 1.2(c)) and shares of Convertible Preferred
Stock issued and outstanding immediately prior to the Effective Time and, in each case, held by a holder who has not voted in
favor of adoption of this Agreement or consented thereto in writing and who has properly exercised appraisal rights of such
shares in accordance with the DGCL (such shares being referred to collectively as the “Dissenting Shares”) shall not be
converted into the right to receive the applicable Merger Consideration, but instead, at the Effective Time, by virtue of the
Merger, shall cease to be outstanding and shall be canceled and cease to exist, and each holder of Dissenting Shares shall cease to
have any rights with respect thereto except such rights as are granted by the DGCL to a holder of Dissenting Shares; provided,
however, that if, after the Effective Time, such holder fails to perfect, withdraws or otherwise loses such holder’s right to
appraisal pursuant to the DGCL, such shares of Company Common Stock or Convertible Preferred Stock shall be treated as if
they had been converted as of the Effective Time into the right to receive the applicable Merger Consideration in accordance with
Section 1.2(a) or Section 1.2(d), without interest thereon, upon surrender of such Certificate formerly representing such share or
transfer of such Uncertificated Share, as the case may be, in compliance with Section 1.3. The Company shall provide Parent
prompt written notice of any demands received by the Company for appraisal of shares of Company Common Stock or
Convertible Preferred Stock, any withdrawal of any such demand and any other demand, notice or instrument delivered to the
Company prior to the Effective Time pursuant to the DGCL that relates to such demand, and Parent shall have the opportunity
and right to participate in and control all negotiations and proceedings with respect to such demands under the DGCL consistent
with the obligations of the Company thereunder. Except with the prior written consent of Parent, the Company shall not make
any payment with respect to, or offer to settle or settle, any such demands. From and after the Effective Time, a holder of
Dissenting Shares shall not be entitled to exercise any of the voting rights or other rights of an equity owner of the Surviving
Corporation or of a stockholder of Parent.
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Section 1.5

Company Equity Awards.

(a)
Neither Surviving Corporation nor Parent shall assume any Company Options or substitute for any
Company Option any option for Surviving Corporation or Parent stock, in connection with the Merger or any of the
Transactions. As of immediately prior to the Effective Time, and conditioned upon the occurrence of the Effective Time, and
without any action on the part of any holder of Company Options, (i) all Unvested Company Options (whether time and/or
performance-based) which are outstanding as of immediately prior to the Effective Time shall fully vest and become exercisable,
and become Vested Company Options, and (ii) to the extent not exercised prior to the Effective Time, each Vested Company
Option and each formerly Unvested Company Option shall be canceled at the Effective Time, with the former holder of such
canceled Company Option becoming entitled to receive in consideration of the cancellation of such Company Option, an amount
in cash (without interest and subject to deduction for any required withholding as contemplated in Section 1.6) equal to: (A) the
excess, if any, of the Common Stock Merger Consideration over the exercise price per share of such Company Option; multiplied
by (B) the number of shares of Company Common Stock underlying such Company Option (the “Company Option Merger
Consideration”); provided, however, that, if the exercise price per share of any such Company Option is equal to or greater than
the Common Stock Merger Consideration, such Company Option shall be canceled and terminated without any consideration in
respect thereof. Parent shall cause the Surviving Corporation to pay the Company Option Merger Consideration, without interest
thereon and subject to deduction for any required withholding as contemplated in Section 1.6, at the Effective Time or at the
Company’s next ordinary course payroll date (but in no event later than twenty (20) Business Days after the Effective Time).
(b)
Neither Surviving Corporation nor Parent shall assume any Company Stock Appreciation Rights or
Company Equity Appreciation Rights, or substitute for any Company Stock Appreciation Rights or Company Equity
Appreciation Rights any stock appreciation right for Surviving Corporation or Parent stock, in connection with the Merger or any
of the Transactions. As of immediately prior to the Effective Time, and conditioned upon the occurrence of the Effective Time,
and without any action on the part of any holder of Company Stock Appreciation Rights or Company Equity Appreciation
Rights, (i) all Unvested Company Stock Appreciation Rights and Unvested Company Equity Appreciation Rights (whether time
and/or performance-based) which are outstanding as of immediately prior to the Effective Time shall fully vest and become
exercisable, and become Vested Company Stock Appreciation Rights and Vested Company Equity Appreciation Rights, (ii) to the
extent not exercised prior to the Effective Time, each Company Stock Appreciation Right, including each formerly Unvested
Company Stock Appreciation Right, shall be canceled at the Effective Time, with the former holder of such canceled Company
Stock Appreciation Rights becoming entitled to receive in consideration of the cancellation of such Company Stock Appreciation
Rights, an amount in cash (without interest and subject to deduction for any required withholding as contemplated in Section 1.6)
equal to: (A) the excess, if any, of the Common Stock Merger Consideration over the exercise price per share of such Company
Stock Appreciation Right; multiplied by (B) the number of shares of Company Common Stock underlying such Company Stock
Appreciation Rights (the “Company Stock Appreciation Right Consideration”); and (iii) to the extent not exercised prior to the
Effective Time, each Company Equity Appreciation Right, including each formerly Unvested Company Equity Appreciation
Right, shall be canceled at the Effective Time, with the former holder of such canceled Company Equity Appreciation Rights
becoming entitled to receive in consideration of the cancellation of such Company Equity Appreciation Rights, an amount in cash
(without interest and subject to deduction for any required withholding as contemplated in Section 1.6) equal to: (A) the excess,
if any, of the Common Stock Merger Consideration over the grant price per share of such Company Equity Appreciation Right;
multiplied by (B) the number of shares of Company Common Stock subject to such Company Equity Appreciation Rights (the
“Company Equity Appreciation Right Consideration”); provided, however, that, if the exercise price or grant price per share, as
applicable, of any such Company Stock Appreciation Right or Company Equity Appreciation Right is equal to or greater than the
Common Stock Merger Consideration, such Company Stock Appreciation Rights or Company Equity Appreciation Rights shall
be canceled and terminated without any consideration in respect thereof. Parent shall cause the Surviving Corporation to pay the
Company Stock Appreciation Rights Consideration and the Company Equity Appreciation Right Consideration, without interest
thereon and subject to deduction for any required withholding as contemplated in Section 1.6, at the Effective Time or at the
Company’s next ordinary course payroll date (but in no event later than twenty (20) Business Days after the Effective Time).
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(c)
The Company Board (or, if appropriate, any committee thereof administering the Stock Plans) and the
Company, as applicable, shall take such actions as are necessary to approve and effectuate the foregoing provisions of this
Section 1.5, including making any determinations and/or resolutions of the Company Board or a committee thereof or any
administrator of a Stock Plan as may be necessary; provided, however, that such actions shall not include the obligation to seek
any consent, acknowledgement, representation, covenant or release from any holder of any Company Equity Award in connection
therewith.
(d)
Promptly following the Agreement Date, the Company Board (or, if applicable, any committee thereof
administering the Company ESPP) shall adopt such resolutions or take such other necessary actions to provide that, (i) with
respect to any outstanding Offering Period(s) (as such term is defined in the Company ESPP) under the Company ESPP as of the
Agreement Date, no participant in the Company ESPP may increase the percentage amount of his or her payroll deduction
election in effect on the Agreement Date for such Offering Period and no new participants may participate in such Offering
Period; (ii) no new Offering Period shall be commenced under the Company ESPP on or after the Agreement Date; (iii) any
Offering Period under the Company ESPP that does not end prior to the Effective Time shall terminate and a Subscription Date
(as such term is defined in the Company ESPP) shall occur under the Company ESPP immediately prior to the Effective Time
with respect to such Offering Period, in which case any shares of Company Common Stock purchased pursuant to such Offering
Period shall be treated the same as all other shares of Company Common Stock in accordance with Section 1.2(a); and (iv)
immediately prior to, and subject to the occurrence of the Effective Time, the Company ESPP shall terminate.
Section 1.6
Withholding Rights. Notwithstanding any provision contained herein to the contrary, each of the
Company, Exchange Agent, Surviving Corporation, Parent, Merger Subsidiary, their respective Affiliates, and any other
applicable withholding agent shall be entitled to deduct and withhold from the amounts payable to any Person pursuant to this
Agreement such amounts as it is required to deduct and withhold with respect to the making of such payment under any
applicable Law. If the Company, Exchange Agent, Surviving Corporation, Parent, Merger Subsidiary, any of their respective
Affiliates or other applicable withholding agent, as the case may be, so withholds, then such amounts shall be treated for all
purposes of this Agreement as having been paid to the Person in respect of which the Company, Exchange Agent, Surviving
Corporation, Parent, any of their respective Affiliates, or other applicable withholding agent, as the case may be, made such
deduction and withholding. All compensatory amounts subject to payroll reporting and withholding payable pursuant to or as
contemplated by this Agreement shall be payable as promptly as possible through the Surviving Corporation’s payroll in
accordance with applicable payroll procedures. The Person withholding pursuant to this Section 1.6 shall pay over such withheld
amounts to the applicable Governmental Authority.
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Section 1.7
Lost Certificates. If any Certificate shall have been lost, stolen or destroyed, upon the making of an
affidavit of that fact by the Person claiming such Certificate to be lost, stolen or destroyed and, if required by Parent, the delivery
by such Person of a written indemnity agreement in form and substance reasonably acceptable to Parent, the Exchange Agent will
pay, in exchange for such lost, stolen or destroyed Certificate, the applicable Merger Consideration to be paid in respect of the
shares of Company Common Stock represented by such Certificate, as contemplated by this Article I.
Section 1.8
Convertible Preferred Stock. After the Agreement Date, the Company shall, in accordance with the
Certificate of Designation, deliver notice to the holders of Convertible Preferred Stock notifying them of the Liquidation (as
defined in the Certificate of Designation) in connection with the Merger. At Closing, Parent shall pay or cause to be paid
Preferred Stock Merger Consideration to each holder of shares of the Convertible Preferred Stock.
Section 1.9
Warrants. Prior to the Effective Time, the Company shall deliver to the holders of any Warrants notice
required under the terms of the Warrant Documentation (if any). The Warrants outstanding immediately prior to the Effective
Time (other than the Warrants that automatically become null and void as of the Effective Time if not exercised prior thereto,
which shall expire in accordance with their terms if unexercised) shall remain outstanding immediately following the Effective
Time and shall not be affected by the Merger (except for the effects specifically set forth in the Warrant Documentation). The
Surviving Corporation, and to the extent required under the applicable Warrant Documentation, Parent, shall comply with any
obligations under the applicable Warrant Documentation.
Section 1.10
Adjustments to Merger Consideration. The Merger Consideration shall be adjusted appropriately to
reflect the effect of any stock split, reverse stock split, stock dividend (including any dividend or distribution of securities
convertible into Company Common Stock), reorganization, recapitalization, reclassification, combination, merger, issuer tender
offer, exchange of shares or other like change with respect to Company Common Stock or Company Preferred Stock occurring
on or after the Agreement Date and prior to the Effective Time, and such adjustment to the Merger Consideration shall provide to
the holders of Company Common Stock, Convertible Preferred Stock and Company Equity Awards the same economic effect as
contemplated by this Agreement prior to such action and shall, as so adjusted from and after the date of such event, be the Merger
Consideration; provided, however, that nothing in this Section 1.10 shall be construed to permit the Company to take any action
with respect to the Company Common Stock or Company Preferred Stock that is prohibited by the terms of this Agreement,
including Section 5.2.
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ARTICLE II
THE SURVIVING CORPORATION
Section 2.1
Certificate of Incorporation. At the Effective Time, the certificate of incorporation of Merger Subsidiary
as in effect immediately prior to the Effective Time shall be the certificate of incorporation of the Surviving Corporation (except
that all references to the name of Merger Subsidiary therein shall be modified to refer to the name of the Company), as set forth
on Exhibit B, until thereafter amended in accordance with the DGCL and such certificate of incorporation.
Section 2.2
Bylaws. At the Effective Time, the bylaws of Merger Subsidiary as in effect immediately prior to the
Effective Time shall be the bylaws of the Surviving Corporation (except that all references to the name of Merger Subsidiary
therein shall be modified to refer to the name of the Company), until thereafter amended in accordance with the DGCL and such
bylaws.
Section 2.3

Directors and Officers.

(a)
The directors of the Surviving Corporation shall from and after the Effective Time until their successors
have been duly elected or appointed and qualified or until their earlier death, resignation or removal in accordance with the
certificate of incorporation and bylaws of the Surviving Corporation be the respective individuals who are directors of Merger
Subsidiary immediately prior to the Effective Time.
(b)
The officers of the Surviving Corporation shall from and after the Effective Time until their successors
have been duly appointed and qualified or until their earlier death, resignation or removal in accordance with the certificate of
incorporation and bylaws of the Surviving Corporation be the respective individuals who are officers of Merger Subsidiary
immediately prior to the Effective Time.
ARTICLE III
REPRESENTATIONS AND WARRANTIES OF THE COMPANY
Except as (i) disclosed in the Company SEC Reports that are publicly available on the internet website of the SEC after
January 1, 2019 and prior to the Agreement Date (excluding in each case any disclosures contained therein (other than those
disclosures which relate to specific historical events or circumstances affecting the Company) under the captions “Risk Factors,”
“Safe Harbor Cautionary Statement,” “Quantitative or Qualitative Disclosures About Market Risk” and any other disclosures
contained therein to the extent they are predictive, cautionary or forward-looking in nature) or (ii) set forth in the disclosure letter
(each section of which qualifies the correspondingly numbered representation and warranty or covenant to the extent specified
therein, provided that any disclosure set forth with respect to any particular Section shall be deemed to be disclosed in reference
to any other applicable Section if the disclosure in respect of the particular Section is sufficient on its face to inform Parent of the
applicability of such disclosure to such other Section) delivered by the Company to Parent prior to the execution of this
Agreement (the “Company Disclosure Letter”), the Company hereby represents and warrants to Merger Subsidiary and Parent as
follows:
Section 3.1
Organization. Each of the Company and the Subsidiaries of the Company (the “Company
Subsidiaries”) (i) is a corporation, limited liability company, limited partnership or other legal entity duly organized, validly
existing and (ii) where applicable, in good standing under the Laws of the jurisdiction of its organization (to the extent the “good
standing” concept is applicable in the case of any jurisdiction outside the United States), except where the failure to be in good
standing (to the extent applicable) would not reasonably be expected to have a Company Material Adverse Effect. Each of the
Company and the Company Subsidiaries has all requisite corporate or similar power and authority to enable it to own, operate
and lease its properties, own and use its assets and to carry on its business as now conducted, except for such power and
authority, the lack of which, individually or in the aggregate, has not had or would not reasonably be expected to have a
Company Material Adverse Effect. The copies of the certificate of incorporation, bylaws of the Company and the Certificate of
Designation which are incorporated by reference as exhibits to the Company’s annual report on Form 10-K for the fiscal year
ended December 31, 2020 (the “Company Charter Documents”) are complete and correct copies of such documents and contain
all amendments thereto as in effect on the Agreement Date. The Company is not in material violation of any of the provisions of
the Company Charter Documents.
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Section 3.2

Capitalization.

(a)
The authorized capital stock of the Company consists of (i) 400,000,000 shares of Company Common
Stock and (ii) 10,000,000 shares of preferred stock, par value $0.001 per share, (“Company Preferred Stock”) of which
10,000,000 shares are designated as 5% Convertible Preferred Stock (the “Convertible Preferred Stock”). As of the close of
business on August 31, 2021 (the “Capitalization Date”): (A) 173,331,781 shares of Company Common Stock were issued and
outstanding; (B) 28,708 shares of Convertible Preferred Stock were issued or outstanding and no other shares of Company
Preferred Stock were issued or outstanding; (C) no shares of Company Common Stock were held by the Company in its treasury;
(D) there were outstanding Company Options to purchase 24,531,686 shares of Company Common Stock; (E) 655,000 Company
Stock Appreciation Rights were outstanding; (F) 9,750 Company Equity Appreciation Rights were outstanding; (G) 1,885,462
shares of Company Common Stock were reserved for the future grant of Company Equity Awards under the Stock Plans
(excluding shares reserved for issuance upon exercise of the Company Options); (H) 2,140,934 shares of Company Common
Stock were reserved for future issuance under the Company ESPP; (I) 10,282,118 shares of Company Common Stock were
issuable upon the exercise of Warrants; and (J) 34,507,560 shares of Company Common Stock were issuable upon the conversion
of the Convertible Notes. Such issued and outstanding shares of Company Common Stock have been, and all shares that may be
issued pursuant to any Stock Plan, the Company ESPP, the Warrants, the Convertible Notes, the Convertible Preferred Stock or as
contemplated or permitted by this Agreement will be when issued in accordance with the respective terms thereof, duly
authorized, validly issued, fully paid, nonassessable and not subject to (or issued in violation of) any preemptive or similar rights
other than the Capped Call Transactions, the Convertible Notes and the Convertible Preferred Stock. There are no outstanding
contractual obligations of the Company of any kind to redeem, purchase or otherwise acquire any Equity Interests of the
Company. Other than the Company Common Stock and the Convertible Preferred Stock, there are no outstanding bonds,
debentures, notes or other Indebtedness or securities of the Company having the right to vote (or, other than the outstanding
Company Equity Awards, Convertible Notes, Convertible Preferred Stock, and Warrants, convertible into, or exchangeable for,
securities having the right to vote) on any matters on which stockholders of the Company may vote. Neither the Company nor
any Company Subsidiary is a party to any voting agreement with respect to any Equity Interests of the Company or any Company
Subsidiary. Section 3.2(a) of the Company Disclosure Letter sets forth, as of the Capitalization Date, a list of the holders of
Company Equity Awards, including (to the extent applicable) the date on which each such Company Equity Award was granted,
the number of shares of Company Common Stock subject to such Company Equity Award, the expiration date of such Company
Equity Award, the price at which such Company Equity Award may be exercised (if any) under an applicable Stock Plan and the
vested or unvested status of such Company Equity Award.
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(b)
Except as set forth in Section 3.2(a) and in Section 3.2(a) of the Company Disclosure Letter, and other
than pursuant to the terms of the Convertible Notes, the Convertible Preferred Stock and the Warrants, as of the Capitalization
Date, no (i) shares of capital stock or other voting securities of, (ii) other equity or voting interests in, (iii) securities convertible
into or exchangeable for, or options, warrants or other rights to acquire or receive any, capital stock, voting securities or other
equity interests in or (iv) stock appreciation rights, “phantom” stock rights or other rights that give the holder thereof any
economic or voting interest of a nature accruing to the holders of capital stock in (clauses (i), (ii), (iii) and (iv), collectively,
“Equity Interests”) the Company were issued, reserved for issuance or outstanding. Except as set forth in Section 3.2(a) of the
Company Disclosure Letter or pursuant to the terms of the Convertible Notes or Warrants, as of the Capitalization Date, there are
no outstanding commitments, agreements, arrangements or undertakings of any kind to which the Company or any of the
Company Subsidiaries is a party or by which any of them is bound (A) obligating the Company or any of the Company
Subsidiaries to issue, deliver or sell, or cause to be issued, delivered or sold, any Equity Interests in the Company or any of the
Company Subsidiaries or (B) obligating the Company or any of the Company Subsidiaries to issue, grant, extend or enter into
any such commitment, agreement, arrangement or undertaking.
(c)
The Company has made available to Parent true and correct forms of the Capped Call Documentation and
the Warrant Documentation.
Section 3.3

Authorization; No Conflict.

(a)
The execution, delivery and performance by the Company of this Agreement and the consummation by
the Company of the Transactions are within the Company’s corporate powers and, subject to the adoption of the Agreement by
the holders of a majority of the voting power of the outstanding shares of Company Common Stock and the outstanding shares of
the Convertible Preferred Stock, voting together with the Company Common Stock on an as-converted basis, entitled to vote on
such matter at a stockholders’ meeting duly called and held for such purpose (the “Company Stockholder Approval”), have been
duly authorized by all necessary corporate action on the part of the Company. The Company has duly executed and delivered this
Agreement and, assuming due authorization, execution and delivery by Parent and Merger Subsidiary, this Agreement constitutes
a legal, valid and binding agreement of the Company enforceable against the Company in accordance with its terms (subject to
applicable bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium and other laws affecting creditors’ rights
generally and general principles of equity).
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(b)
The Company Board, by resolutions adopted at a meeting duly called and held, has unanimously (i)
determined that this Agreement and the Transactions, including the Merger, are fair to and in the best interests of the Company
and its stockholders, (ii) approved and declared advisable this Agreement (including the “agreement of merger,” as such term is
used in Section 251 of the DGCL, contained herein) and the Transactions, (iii) resolved, subject to Section 5.3, to recommend
that the Company’s stockholders adopt this Agreement and approve the Merger (such recommendation, the “Company Board
Recommendation”) and (iv) directed that this Agreement be submitted to the Company’s stockholders for their adoption, which
such resolutions, subject to Section 5.3, have not been rescinded, modified or withdrawn in any way.
(c)
The execution, delivery and performance by the Company of this Agreement and the consummation by
the Company of the Transactions require no action by or in respect of or filing with any Governmental Authority, other than (i)
the filing of a certificate of merger with respect to the Merger with the Delaware Secretary of State and appropriate documents
with the relevant authorities of other states in which the Company is qualified to do business, (ii) compliance with any applicable
requirements of the HSR Act and competition, merger control, antitrust or similar applicable Law of any jurisdiction outside of
the United States (“Foreign Antitrust Laws”), (iii) compliance with any applicable requirements of the Securities Act and the
Exchange Act, (iv) compliance with any applicable rules of Nasdaq, and (v) any additional actions or filings, except those that
the failure of which to make or obtain would not, individually or in the aggregate, reasonably be expected to have a Company
Material Adverse Effect.
(d)
The execution, delivery and performance by the Company of this Agreement and the consummation of
the Transactions do not and will not (i) contravene, conflict with, or result in any violation or breach of any provision of the
Company Charter Documents, (ii) assuming compliance with the matters referred to in Section 3.3(c), contravene, conflict with
or result in a violation or breach of any provision of any applicable Law or Order, (iii) assuming compliance with the matters
referred to in Section 3.3(c), require any consent or other action by any Person under, result in any breach of, constitute a default,
or an event that, with or without notice or lapse of time or both, would constitute a default, under, or cause or permit the
termination, cancellation, acceleration or the loss of any benefit to which the Company or any of the Company Subsidiaries is
entitled under, any Company Material Contract, or (iv) result in the creation or imposition of any Lien on any asset of the
Company or any of the Company Subsidiaries, with only such exceptions, in the case of each of clauses (ii) through (iv), as
would not reasonably be expected to have, individually or in the aggregate, a Company Material Adverse Effect.
(e)
The Company Stockholder Approval is the only vote of the holders of any class or series of Equity
Interests of the Company necessary to adopt this Agreement.
Section 3.4

Subsidiaries.

(a)
Section 3.4 of the Company Disclosure Letter sets forth, as of the Agreement Date, a complete and
accurate list and the Equity Interest of each Person that is owned, directly or indirectly, by the Company and their respective
jurisdictions of organization.
(b)
All of the outstanding Equity Interests in each Company Subsidiary are, where applicable, duly
authorized, validly issued, fully paid, nonassessable and not subject to (or issued in violation of) any preemptive or similar rights,
and such Equity Interests are owned by the Company or by a Company Subsidiary free and clear of any Liens (other than
Permitted Liens) or limitations on voting rights. There are no subscriptions, options, warrants, calls, rights, convertible securities
or other agreements or commitments of any character relating to the issuance, transfer, sales, delivery, voting or redemption
(including any rights of conversion or exchange under any outstanding security or other instrument) for any of the Equity
Interests of any Company Subsidiary.
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(c)
The Company has not agreed and is not obligated to make, and is not bound by any Contract under which
it may become obligated to make, any future investment in or capital contribution to any other Entity.
(d)
The Company has delivered or made available to Parent accurate and complete copies of the certificate of
incorporation and bylaws (or equivalent organizational documents, as applicable) of the Company Subsidiaries, in each case as in
effect on the date hereof. None of the Company Subsidiaries are in material violation of any of the provisions of their certificate
of incorporation and bylaws (or equivalent organizational documents, as applicable).
Section 3.5

SEC Reports and Financial Statements.

(a)
Since January 1, 2018, the Company has timely filed or furnished with the United States Securities and
Exchange Commission (the “SEC”) all reports, schedules, forms, registration statements, definitive proxy statements and other
documents (including exhibits and all information incorporated by reference) required to be filed or furnished by the Company
with the SEC (such documents, together with any documents filed or furnished, as applicable, by the Company with the SEC
during such period on a voluntary basis, the “Company SEC Reports”). As of their respective filing dates, and giving effect to
any amendments or supplements thereto filed prior to the Agreement Date, the Company SEC Reports (i) complied in all material
respects as to form with the requirements of the Securities Act, the Exchange Act, and the Sarbanes-Oxley Act and (ii) did not
contain any untrue statement of a material fact or omit to state a material fact necessary in order to make the statements therein,
in light of the circumstances under which they were made, not misleading. None of the Company Subsidiaries is required to file
any forms, reports or other documents with the SEC pursuant to Section 13 or 15 of the Exchange Act.
(b)
The consolidated balance sheets and the related consolidated statements of comprehensive income,
changes in stockholders’ equity and cash flows (including, in each case, any related notes and schedules thereto) of the Company
contained in the Company SEC Reports, as of their respective dates of filing with the SEC (or, if such Company SEC Reports
were amended prior to the Agreement Date, the date of the filing of such amendment, with respect to the consolidated financial
statements that are amended or restated therein), comply as to form in all material respects with applicable accounting
requirements and the published rules and regulations of the SEC with respect thereto, have been prepared in conformity with
GAAP (except, in the case of unaudited statements, as permitted by Form 10-Q of the SEC) applied on a consistent basis during
the periods involved (except as otherwise noted therein or to the extent required by GAAP) and present fairly in all material
respects the consolidated financial position and the consolidated results of operations, cash flows and stockholders’ equity of the
Company and the Company Subsidiaries as of the dates or for the periods presented therein (subject, in the case of unaudited
statements, to normal year-end adjustments), except to the extent that information contained in such Company SEC Report has
been reviewed, amended, modified or supplemented (prior to the date of the Agreement) by a subsequent Company SEC Report.
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(c)
Neither the Company nor any of the Company Subsidiaries has any liabilities required by GAAP to be set
forth on a consolidated balance sheet of the Company, except: (i) liabilities reflected or reserved against in the consolidated
balance sheet (or the notes thereto) of the Company as of December 31, 2020 included in the Company SEC Reports (the
“Balance Sheet”), (ii) liabilities incurred after December 31, 2020 in the ordinary course of business, (iii) liabilities incurred in
connection with the Transactions, (iv) executory obligations under any Contract (none of which is a liability for a breach thereof);
provided that, with respect to Company Material Contracts in effect on the Agreement Date, such Contract was made available to
Parent prior to the Agreement Date and, with respect to Contracts entered into subsequent to the Agreement Date, such Contract
was entered into in accordance with Section 5.2, or (v) liabilities that would not reasonably be expected to be, individually or in
the aggregate, material to the Company and the Company Subsidiaries, taken as a whole.
(d)
The Company maintains, and at all times since January 1, 2018, has maintained, a system of internal
controls over financial reporting (as defined in Rules 13a-15(f) and 15d-15(f) under the Exchange Act) which is designed to
provide reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements for
external purposes in accordance with GAAP, and include those policies and procedures that pertain to the maintenance of records
that in reasonable detail accurately and fairly reflect the transactions and dispositions of assets of the Company and provide
reasonable assurance: (i) that transactions are recorded as necessary to permit preparation of financial statements in conformity
with GAAP, (ii) that receipts and expenditures are executed only in accordance with the authorization of management and
directors of the Company and (iii) regarding prevention or timely detection of the unauthorized acquisition, use or disposition of
the Company’s assets that would materially affect the Company’s financial statements. As of the Agreement Date, neither the
Company nor the Company’s independent registered public accounting firm has identified or been made aware of any
“significant deficiencies” or “material weaknesses” (as defined by the Public Company Accounting Oversight Board) in the
design or operation of the Company’s internal controls over financial reporting, in each case that has not been subsequently
remediated.
(e)
The Company maintains “disclosure controls and procedures” (as defined in Rules 13a-15(e) and 15d15(e) under the Exchange Act) that are designed to ensure that (i) all information required to be disclosed by the Company in the
reports that it files or submits under the Exchange Act is recorded, processed, summarized and reported to the individuals
responsible for preparing such reports within the time periods specified in the rules and forms of the SEC, and (ii) all such
information is accumulated and communicated to the Company’s management as appropriate to allow timely decisions regarding
required disclosure and to make the certifications of the principal executive officer and principal financial officer of the Company
required pursuant to Sections 302 and 906 of the Sarbanes-Oxley Act.
(f)
The Proxy Statement (including any amendment or supplement thereto), at the time first sent or given to
the stockholders of the Company and at the time of the Stockholders Meeting, will comply as to form in all material respects with
the requirements of the Exchange Act and will not contain any untrue statement of a material fact or omit to state any material
fact required to be stated therein or necessary in order to make the statements in the Proxy Statement (including any amendment
or supplement thereto), in light of the circumstances under which they are made, not misleading. Notwithstanding the foregoing,
the Company makes no representation or warranty with respect to statements made or incorporated by reference therein based on
information supplied by or on behalf of Parent or Merger Subsidiary.
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(g)
Neither the Company nor any of the Company Subsidiaries is a party to or has any obligation or other
commitment to become a party to any securitization transaction, off-balance sheet partnership or any similar Contract (including
any Contract relating to any transaction or relationship between or among the Company or any of the Company Subsidiaries, on
the one hand, and any unconsolidated Affiliate, including any structured finance, special purpose or limited purpose Entity, on the
other hand, or any “off-balance sheet arrangements” (as defined in Item 303(a) of Regulation S-K under the Exchange Act))
where the result, purpose or intended effect of such Contract is to avoid disclosure of any material transaction involving, or
material liabilities of, the Company or any of the Company’s Subsidiaries in the Company’s published financial statements or
other Company SEC Reports.
(h)
As of the date of this Agreement, there are no outstanding or unresolved comments in comment letters
received from the SEC with respect to the Company SEC Reports. To the Knowledge of the Company, none of the Company
SEC Reports is the subject of ongoing SEC review and there are no inquiries or investigations by the SEC or any internal
investigations pending or threatened, in each case regarding any accounting practices of the Company.
(i)

The Company is in compliance in all material respects with the applicable listing rules and policies of

Nasdaq.
Section 3.6
Absence of Material Adverse Changes, etc. Between December 31, 2020 and the Agreement Date, (i)
except for actions expressly contemplated by this Agreement, the Company and the Company Subsidiaries have conducted their
business in all material respects in the ordinary course of business consistent with past practice; (ii) the Company and the
Company Subsidiaries have not taken any actions that, if taken after the Agreement Date, would require Parent’s consent
pursuant to Section 5.2(b); and (iii) there has not been or occurred any event, condition, change, occurrence or development that,
individually or in the aggregate, has had or would reasonably be expected to have a Company Material Adverse Effect.
Section 3.7
Litigation. There are no Legal Proceedings (other than investigations) pending or, to the Knowledge of
the Company, threatened, to which the Company or any of the Company Subsidiaries is a party, or, to the Knowledge of the
Company, against any present or former officer, director or employee of the Company or any Company Subsidiary in such
individual’s capacity as such that, individually or in the aggregate has had or would reasonably be expected to have a Company
Material Adverse Effect. There are no Orders outstanding against the Company or any of the Company Subsidiaries that,
individually or in the aggregate, have had or would reasonably be expected to have a Company Material Adverse Effect. To the
Knowledge of the Company, as of the date hereof, no investigation or review by any Governmental Authority with respect to the
Company or any Company Subsidiary is pending or is being threatened, other than any investigations or reviews that would not
reasonably be expected to have a Company Material Adverse Effect.
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Section 3.8
Broker’s or Finder’s Fees. Except for Moelis and Company LLC and Cantor Fitzgerald & Co. or any of
their respective Affiliates (each a “Company Financial Advisor” and collectively, the “Company Financial Advisors”), no
agent, broker, Person or firm acting on behalf of the Company or any Company Subsidiary or under the Company’s or any
Company Subsidiary’s authority is or will be entitled to any advisory or broker’s or finder’s or other similar fee or commission
from any of the parties hereto in connection with any of the Transactions. The Company has made available to Parent accurate
and complete copies of any agreements with the Company Financial Advisors.
Section 3.9

Employee Plans.

(a)
Section 3.9(a) of the Company Disclosure Letter sets forth a complete and accurate list as of the
Agreement Date of each material Company Plan (other than any offer letter or other employment Contract that is terminable “atwill” or following a notice period imposed by applicable Law and does not provide for severance, equity or equity-based
compensation or retention, change of control, transaction or similar bonuses other than severance payments required to be made
by the Company or any Company Subsidiaries under applicable foreign Law).
(b)
With respect to each material Company Plan (excluding for this purpose offer letters that do not
materially deviate from the Company’s standard form), the Company has made available to Parent a true and correct copy of, as
applicable: (i) each written Company Plan and all amendments thereto, if any, or, with respect to any unwritten Company Plan, a
summary of the material terms thereof; (ii) the current summary plan description of each Company Employee Benefit Plan and
any material modifications thereto, if any, or any written summary provided to participants with respect to any plan for which no
summary plan description exists; (iii) the most recent determination letter (or if applicable, advisory or opinion letter) from the
Internal Revenue Service or other Governmental Authority; (iv) the most recent annual report on Form 5500 or such similar
report, statement or information return required to be filed with or delivered to any Governmental Authority, if any; (v) all
material non-routine communications with any Governmental Authority regarding any Company Plan; (vi) the most recent
nondiscrimination tests required to be performed under the Code; and (vii) the most recent financial statements and actuarial or
other valuation reports prepared with respect thereto.
(c)
Neither the Company nor any other Person that would be or, at any relevant time, would have been
considered a single employer with the Company under the Code or ERISA has during the past six (6) years maintained,
contributed to, or been required to contribute to (i) a plan subject to Title IV of ERISA or Code Section 412, including any
“single employer” defined benefit plan or any “multiemployer plan” each as defined in Section 4001 of ERISA, (ii) a “multiple
employer plan” as defined in Section 413(c) of the Code, or (iii) a “multiple employer welfare arrangement” within the meaning
of Section 3(40) of ERISA.
(d)
Each Company Employee Benefit Plan that is intended to be “qualified” within the meaning of Section
401(a) of the Code or receive any other favorable tax treatment, has been the subject of a favorable determination letter (or, if
applicable, advisory or opinion letter) from the Internal Revenue Service that has not been revoked or meets the requirements for
such treatment and, to the Knowledge of the Company, no event has occurred and no condition exists that would reasonably be
expected to adversely affect the qualified status of any such Company Employee Benefit Plan or result in the imposition of any
material liability, penalty or Tax under ERISA, the Code or other applicable Law.
16

(e)
Except to the extent required under Section 601 et seq. of ERISA or 4980B of the Code (or any other
similar state or local Law), neither the Company nor any Company Plan has any present or future obligation to provide postemployment welfare benefits to or make any payment to, or with respect to, any person or former employee, officer or director or
contractor of the Company pursuant to any retiree medical benefit plan or other retiree welfare plan or Company Plan.
(f)
Except as has not had and would not reasonably be expected to have a Company Material Adverse Effect,
(i) each Company Plan has been established, maintained and administered in accordance with its provisions and in compliance
with all applicable provisions of ERISA, the Code and other applicable Law; (ii) all payments and contributions required to be
made under the terms of any Company Plan have been made or the amount of such payment or contribution obligation has been
reflected in the Company SEC Reports which are publicly available prior to the Agreement Date; (iii) no disputed claims for
benefits or Legal Proceeding is pending or, to the Knowledge of the Company, threatened in connection with any Company Plan,
other than routine claims for benefits that have been or are being handled through an administrative claims procedure; and (iv)
the Company, each of the Company Subsidiaries and, to the Knowledge of the Company, all fiduciaries of a Company Employee
Benefit Plan are and at all times have been in compliance with all applicable Laws relating to the Company Plans and the
provision of compensation and benefits.
(g)
The Company maintains no obligations to “gross-up” or reimburse any individual in respect of any Taxes
or related interest or penalties incurred by such individual, including under Sections 409A or 4999 of the Code or otherwise.
(h)
Each Company Plan subject to 409A of the Code (if any) is in compliance in all material respects
therewith, such that no Taxes or interest will be due and owing in respect of such Company Plan failing to be in compliance
therewith.
(i)
Neither the execution of this Agreement nor the consummation of the Transactions (alone or in
conjunction with any other event, including any termination of employment on or following the Effective Time) will (i) entitle
any current or former director, officer or employee of the Company or any of the Company Subsidiaries to any compensation or
benefit, (ii) accelerate the time of payment or vesting, or trigger any payment or funding, of any compensation or benefits or
trigger any other material obligation under any Company Plan, (iii) result in any breach or violation of, default under or limit the
Company’s right to amend, modify or terminate any Company Plan or (iv) give rise to payments or benefits that, separately or in
the aggregate, could be nondeductible to the payor under Section 280G of the Code or would result in an excise Tax on any
recipient under Section 4999 of the Code.
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(j)
No current or former officers or employees were furloughed, terminated, laid off, had their hours reduced
or had their compensation reduced by the Company or any Company Subsidiaries as a direct result of COVID-19.
(k)
The Company is in compliance with any and all “stay-at-home” orders or similar directives issued by
state or local health authorities applicable to any location in which the Company operates. To the extent the Company is requiring
employees to perform in-person work in any locations subject to a health and safety order, the Company has used commercially
reasonable efforts to comply in all material respects with the standards set by any applicable federal, state, and local health
authorities.
Section 3.10
Opinions of Company Financial Advisors. The Company Board has received from each Company
Financial Advisor an opinion to the effect that, based on various assumptions and limitations set forth therein, as of the date of
such opinion, the Merger Consideration to be received by the holders of Company Common Stock (other than Parent and its
Affiliates) pursuant to this Agreement is fair, from a financial point of view, to such holders.
Section 3.11

Taxes.

(a)
The Company and each of the Company Subsidiaries has (i) timely filed all Tax Returns required to be
filed by it in the manner prescribed by applicable Law and all such Tax Returns are true, correct and complete in all material
respects; (ii) paid all Taxes required to be paid by the Company or any Company Subsidiary (whether or not shown as due and
owing on any Tax Return); and (iii) withheld and timely paid over to the appropriate Governmental Authority all Taxes required
to have been withheld and paid by such Person. The Company and the Company Subsidiaries have made adequate provision (or
adequate provision has been made on their behalf) in the Company’s consolidated financial statements for all accrued Taxes not
yet due, and the Company and the Company Subsidiaries have not incurred any liability for Taxes other than in the ordinary
course of business consistent with past practice.
(b)
There is no claim, audit, action, suit or proceeding currently pending or, to the Knowledge of the
Company, threatened against or with respect to the Company or any Company Subsidiary in respect of any Taxes or Tax Return.
No deficiency for any Tax has been asserted or assessed by a Governmental Authority in writing against the Company or any of
the Company Subsidiaries which deficiency has not been paid, settled or withdrawn or is not being contested in good faith and in
accordance with applicable Law and has been disclosed to Parent and Merger Subsidiary. No written claim has been made by any
Governmental Authority in a jurisdiction in which the Company or any Company Subsidiary, as applicable, does not file Tax
Returns that it is or may be subject to Tax by, or required to file Tax Returns in, that jurisdiction. Neither the Company nor any
Company Subsidiary has granted any request, agreement or consent to waive or extend any statute of limitations relating to the
payment or collection of Taxes of the Company or the Company Subsidiaries that has not expired.
(c)
Neither the Company nor any Company Subsidiary has been a party to a “listed transaction” or
“transaction of interest” within the meaning of Treasury Regulation Section 1.6011-4(b)(2) and (6) (or similar provisions of state,
local, or foreign Law).
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(d)
Neither the Company nor any Company Subsidiary is a party to (i) any Tax sharing agreement, Tax
indemnity obligation or similar agreement, or (ii) any other arrangement or practice with respect to Taxes (including any advance
pricing agreement, closing agreement or other agreement relating to Taxes with any taxing authority). Neither the Company nor
any of its Subsidiaries (i) has been a member of an affiliated, consolidated, combined, unitary or similar group filing income Tax
Returns (other than a group the common parent of which was the Company) or (ii) has any liability for the Taxes of another
Person (other than the Company or any Company Subsidiary) under Treasury Regulations Section 1.1502-6 (or any similar
provision of state, local or foreign Law), as a transferee or successor, by Contract (other than Contracts entered into in the
ordinary course of business the principal purpose of which is unrelated to Taxes) or otherwise.
(e)
Permitted Liens.

There are no Liens for Taxes on any of the assets of the Company or any Company Subsidiary other than

(f)
Neither the Company nor any of the Company Subsidiaries will be required to include any item of
income in, or exclude any item of deduction from, taxable income for any period (or portion thereof) ending after the Closing
Date as a result of: (i) change in method of accounting for a taxable period ending on or prior to the Closing Date, including by
reason of the application of Section 481 of the Code (or any analogous or similar provision of state, local or foreign Law); (ii)
“closing agreement” as described in Section 7121 of the Code (or any corresponding or similar provision of state, local, or
foreign Law) executed on or prior to the Closing Date; (iii) intercompany transaction or excess loss account described in Treasury
Regulations under Section 1502 (or any corresponding or similar provision of state, local, or foreign income Law); (iv) an
installment sale or open transaction disposition made on or prior to the Closing Date; or (v) a prepaid amount received on or prior
to the Closing Date.
(g)
Within the past two (2) years, neither the Company nor any of the Company Subsidiaries has been either
a “distributing corporation” or a “controlled corporation” in a distribution of stock intended to qualify for tax-free treatment
under Section 355 of the Code.
(h)
The Company has not been, and will not be, a United States real property holding company within the
meaning of Section 897(c) of the Code during the applicable period specified in Section 897(c)(1)(A)(ii) of the Code.
(i)
The Company is not subject to and has no liability pursuant to Section 965 of the Code. The Company
would not be required to include any amounts in gross income with respect to any Company Subsidiary pursuant to Section 951
or Section 951A of the Code if the taxable year of such Company Subsidiary were deemed to end on the date after the Closing
Date, but not taking into account any activities or income of such Company Subsidiary on such date.
(j)
Neither the Company nor any of the Company Subsidiaries has deferred any Taxes under Section 2302 of
the CARES Act, claimed any Tax credit under Section 2301 of the CARES Act or otherwise taken any action to elect or avail
itself of any provision of the CARES Act relating to Taxes.
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(k)
Neither the Company nor any of the Company Subsidiaries has ever had a trade or business or permanent
establishment (within the meaning of an applicable tax treaty) in any country other than the country of its organization or has ever
been subject to Tax in a jurisdiction outside the country of its organization.
(l)
Each of Kadmon Corporation, LLC, Immunitaire Therapeutics, LLC, Kadmon Research Institute, LLC,
Kadmon Pharmaceuticals, LLC, Three Rivers Research Institute I, LLC, Three Rivers Biologics, LLC, Kadmon Oceania Pty
LTD, and Kadmon Europe GmbH are properly classified as entities disregarded as separate from their owner for U.S. federal and
applicable state and local income tax purposes. Kadmon International, LTD, BK Pharmaceuticals, LTD and Romeck Pharma,
LLC are properly classified as corporations for U.S. federal and applicable state and local income tax purposes. NT Life
Sciences, LLC is properly classified as a partnership for U.S. federal income tax purposes. The Company does not own directly
or indirectly any interest in any other Entity classified as equity for U.S. federal income tax purposes.
Section 3.12

Compliance with Laws; Permits; Governmental Authorizations.

(a)
Neither the Company nor the Company Subsidiaries is, or since January 1, 2018 has been, in violation of
any Law or Order applicable to the Company or the Company Subsidiaries or by which any of their respective properties or
businesses are bound or any regulation issued under any of the foregoing or has been notified in writing by any Governmental
Authority of any violation by the Company of, or any investigation with respect to, any such Law or Order, except for any such
violation that would not, or would not reasonably be expected to individually or in the aggregate, have a Company Material
Adverse Effect.
(b)
Since January 1, 2018, neither the Company, any Company Subsidiary, nor, to the knowledge of the
Company any director, officer, employee, representative, agent, consultant, or any other person (in each case, acting for or on
behalf of the Company or Company Subsidiary) has violated any provision of any Anti-Corruption Laws by having: (i) directly
or indirectly paid, offered or promised to make or offer any contribution, gift, entertainment or other expense, (ii) made, offered
or promised to make or offer any payment, loan or transfer of anything of value, including any reward, advantage or benefit of
any kind to or for the benefit of foreign or domestic government officials or employees, or to foreign or domestic political parties,
candidates thereof or campaigns, (iii) paid, offered or promised to make or offer any bribe, payoff, influence payment, kickback,
rebate, or other similar payment of any nature, (iv) established or maintained any fund of corporate monies or other properties,
(v) created or caused the creation of any false or inaccurate books and records of the Company or any Company Subsidiaries
related to any of the foregoing, or (vi) taken or caused to be taken any other action in connection with the business of the
Company, except, in each case, as would not reasonably be expected to have a Company Material Adverse Effect. The Company
has established and maintains policies and procedures designed to reasonably ensure compliance with Anti-Corruption Laws.
(c)
Each of the Company and the Company Subsidiaries is, and has been since January 1, 2018, in
possession of all governmental franchises, licenses, permits, authorizations and approvals (“Permits”) necessary to enable it to
own, operate and lease its properties and to carry on its business as now conducted, except for such Permits, the lack of which,
individually or in the aggregate, has not had or would not reasonably be expected to be material to the Company and the
Company Subsidiaries, taken as a whole.
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(d)
The Company and the Company Subsidiaries each hold all Governmental Authorizations necessary to
enable the Company and each Company Subsidiary to conduct its business in the manner in which its businesses is currently
being conducted, except where failure to hold such Governmental Authorizations would not reasonably be expected to be
material to the Company and the Company Subsidiaries, taken as a whole. The Governmental Authorizations held by the
Company and the Company Subsidiaries are, in all material respects, valid and in full force and effect. The Company and each of
the Company Subsidiaries is in compliance with the terms and requirements of such Governmental Authorizations, except where
failure to be in compliance would not reasonably be expected to be material to the Company and the Company Subsidiaries,
taken as a whole.
Section 3.13

Regulatory Matters.

(a)
Since January 1, 2018, except as would not reasonably be expected to be material to the Company and
the Company Subsidiaries, taken as a whole, (i) the Company and the Company Subsidiaries have in effect all necessary and
applicable Regulatory Permits (including, for the avoidance of doubt, all Investigational New Drug Applications (INDs), New
Drug Applications (NDAs) and Biologics License Applications (BLAs) (or their foreign equivalents) required by any Health
Authority to permit the conduct of their respective businesses as currently conducted), (ii) all of such Regulatory Permits are in
full force and effect and (iii) the Company is in compliance with, and is not in default under, each such Regulatory Permit.
(b)
None of the Company, any of the Company Subsidiaries or, to the Knowledge of the Company, any of
their respective directors, officers, employees or agents has (i) made an untrue statement of a material fact or fraudulent statement
to the FDA or any other Health Authority or (ii) failed to disclose a material fact required to be disclosed to the FDA or any other
Health Authority. None of the Company, any of the Company Subsidiaries or, to the Knowledge of the Company, any of their
respective directors, officers, employees or agents is the subject of any pending or, to the Company’s Knowledge, threatened
investigation by the FDA under the FDA Fraud Policy, or the subject of any similar investigation by any other Health Authority.
(c)
The Company and each of the Company Subsidiaries, is and has been since January 1, 2018, in
compliance in all material respects with all Health Laws. The Company and its Subsidiaries have entered into appropriate
contractual arrangements with their customers and subcontractors to the extent required by HIPAA and have implemented, to the
extent necessary and applicable to the Company and the Company Subsidiaries, appropriate policies and procedures to ensure
compliance with HIPAA and the protection of Personal Data. Neither the Company, nor any of the Company Subsidiaries (i) has
received any material written notice from any Health Authority (including a warning, untitled or notice of violation letter or Form
FDA-483) alleging any violation of any Health Law, (ii) are subject to any material enforcement, regulatory or administrative
proceedings against or affecting the Company relating to or arising under any Health Law and, to the Knowledge of the
Company, no such enforcement, regulatory or administrative proceeding has been threatened, or (iii) are a party to any corporate
integrity agreement, monitoring agreement, deferred prosecution agreement, consent decree, settlement order, or other similar
agreement, in each case, entered into with or imposed by any Governmental Authority, and, to the Knowledge of the Company,
no such action is pending as of the date hereof.
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(d)
Except as would not reasonably be expected to have a Company Material Adverse Effect, (i) all
preclinical studies and clinical trials conducted by or on behalf of the Company and the Company Subsidiaries have been
conducted in compliance with all applicable Laws, (ii) as of the date hereof, no clinical trial conducted by or on behalf of the
Company and the Company Subsidiaries has been terminated or suspended prior to completion primarily for safety or other nonbusiness reasons, (iii) as of the date hereof, neither the FDA nor any other applicable Governmental Authority, clinical
investigator who has participated or is participating in, or institutional review board that has or has had jurisdiction over, a
clinical trial conducted by or on behalf of the Company and the Company Subsidiaries has commenced, or, to the Knowledge of
the Company, threatened to initiate, any action to place a clinical hold order on, or otherwise terminate, delay or suspend, any
ongoing clinical investigation conducted by or on behalf of the Company and the Company Subsidiaries. With respect to each
Company Product, the Company has made available to Parent complete and accurate copies of all material clinical and
preclinical data in the possession of the Company and all material written correspondence that exists as of the date of this
Agreement between the Company and the applicable Governmental Authorities.
(e)
None of the Company, any of the Company Subsidiaries or, to the Knowledge of the Company, any of
their respective directors, officers, employees, or agents has been convicted of any crime or engaged in any conduct that has
resulted, or would reasonably be expected to result in being disqualified, debarred or deregistered, or excluded by any
Governmental Authority from participation in any Federal Health Care Program (as that term is defined in 42 U.S.C. Sec. 1320a7b(f)) or under 21 U.S.C. Sec. 335a or comparable applicable Law.
(f)
All manufacturing operations conducted by or for the benefit of the Company and the Company
Subsidiaries have been conducted in compliance in all material respects with all applicable Health Laws, including good
manufacturing practices regulations. No Company Product has been recalled, withdrawn or suspended (whether voluntarily or
otherwise) or has been adulterated or misbranded by the Company or a Company Subsidiary in a manner that would reasonably
be expected to result in action by a Governmental Authority. No proceedings seeking the recall, withdrawal, suspension or
seizure of any such Company Product or pre-market approvals or marketing authorizations are pending or, to the Knowledge of
the Company, threatened against the Company, nor have any such proceedings been pending at any time. The Company has made
available to Parent all information about adverse drug experiences obtained or otherwise received by the Company from any
source, in the United States or outside of the United States, including information derived from clinical investigations,
surveillance studies or registries, reports in the scientific literature and unpublished scientific papers relating to any Company
Product in the possession of the Company (or to which it has reasonable access).
Section 3.14

Intellectual Property; IT Assets; Data Privacy.

(a)
Section 3.14(a) of the Company Disclosure Letter sets forth, as of the date of this Agreement, a complete
and accurate list of (i) all Company Intellectual Property that is Registered Intellectual Property that has not otherwise lapsed,
been abandoned, expired or been cancelled (“Company Registered Intellectual Property”), and (ii) any invention disclosures and
draft patent applications included in the Company Intellectual Property, in each case (i) and (ii), indicating for each such item, as
applicable, the owner, the application, publication or registration number, and date and jurisdiction of filing or issuance, as
applicable. All necessary registration, maintenance, renewal, and other relevant filing fees due through the date of this
Agreement have been timely paid and all necessary documents and certificates in connection therewith have been timely filed
with the relevant Governmental Authority or other authorities in the United States or foreign jurisdictions, as the case may be, for
the purposes of maintaining the Company Registered Intellectual Property in full force and effect.
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(b)
The Company is the sole and exclusive owner (including owner of record) of all right, title and interest in
and to each item of Company Intellectual Property, except the Company Intellectual Property licensed to the Company.
(c)
Each item of Company Registered Intellectual Property (other than applications for Company Registered
Intellectual Property) is subsisting and, with respect to Company Registered Intellectual Property issued by an applicable
Governmental Authority, to the Company’s Knowledge, valid and enforceable (assuming registration where required for
enforcement). Except as noted in Section 3.14(a)(i) and Section 3.14(a)(ii) of the Company Disclosure Letter, the Company, and
Company Subsidiaries exclusively own the Company Intellectual Property, free and clear of all Liens other than Permitted Liens.
(d)
Except as noted in Section 3.14(a)(i) and Section 3.14(a)(ii) of the Company Disclosure Letter, neither
the Company nor any Company Subsidiary has granted to any Person a joint ownership interest of, or has granted, or permitted
any Person to retain, any exclusive rights that remain in effect in, any Company Intellectual Property material to the conduct of
the businesses of the Company and the Company Subsidiaries. To the Company’s Knowledge, the Company Intellectual
Property and Licensed Intellectual Property include all Intellectual Property Rights that are necessary and sufficient to enable the
operation and conduct of the businesses of the Company and the Company Subsidiaries as currently being conducted or as
contemplated to be conducted.
(e)
To the Company’s Knowledge, since January 1, 2018, the conduct of the businesses of the Company and
the Company Subsidiaries and the Company Products have not infringed, violated, or misappropriated the Intellectual Property
Rights of any third party and do not infringe, violate or misappropriate the Intellectual Property Rights of any third party. No
Legal Proceeding has been filed or threatened in writing against the Company or any Company Subsidiary by any third party (i)
alleging that the conduct of the businesses of the Company or the Company Subsidiaries infringes, violates or misappropriates
the Intellectual Property Rights of any third party or (ii) challenging or contesting the ownership, validity, scope, registrability,
enforceability or use of any Company Intellectual Property other than office actions in the ordinary course of prosecution.
(f)
To the Company’s Knowledge, no Person has or is misappropriating, infringing, diluting or violating any
Company Intellectual Property. No such claims have been made in writing against any Person by the Company or any Company
Subsidiary.
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(g)
Except as noted in Section 3.14(g) of the Company Disclosure Letter, the SLX Agreements, true and
complete copies of which have been made available to Parent, remain in full force and effect and have not been amended in a
manner that materially reduces the rights of any Company sublicensee. To the Knowledge of the Company, there are no facts or
circumstances that would form the basis for any counterparty under the SLX Agreements to terminate any SLX Agreement with
respect to Belumosudil, including, for the avoidance of doubt, with respect to a Company Subsidiary’s assumption of the
responsibilities of the Buyer (as defined in the Nano Terra Merger Agreement) in accordance with the applicable SLX
Agreements with respect to Belumosudil. The execution, delivery and performance by the Company of this Agreement and the
consummation of the Transactions do not and will not, under the terms of the SLX Agreements, result in (i) the loss or
impairment of the Company’s right to sublicense or use any of the Company Intellectual Property Rights licensed to the
Company pursuant to the SLX Agreements with respect to Belumosudil or (ii) the payment of any additional consideration for
Parent’s right to sublicense or use any such Intellectual Property. Either (A) the Buyer (as defined in the Nano Terra Merger
Agreement) is, as a result of a Company Subsidiary’s compliance in all respects with its diligence obligations under Section 7.1
of the SLX Sublicense Agreement, in compliance in all respects with the diligence requirements set forth in Section 8.1 of the
Nano Terra Merger Agreement with respect to Belumosudil, including the obligation to use Commercially Reasonable Efforts (as
defined in the Nano Terra Merger Agreement) to develop Belumosudil; or (B) in completing the ROCKSTAR Study and/or the
Clinical Trials, the Diligence Term (as such term is defined in the Nano Terra Merger Agreement) has expired with respect to
Belumosudil. The Company has timely paid, or shall timely pay (to the extent due on or following the Agreement Date), to the
appropriate party all material consideration due on or prior to the date that is ninety (90) days following the Closing Date under
any SLX Agreement, including any and all Program Payments (as defined the Nano Terra Merger Agreement) and payments
related to royalties and Sublicense Revenue (as such term is defined in the Nano Terra Merger Agreement). As of the Agreement
Date, neither the Company nor any Company Subsidiary has received written notice with respect to Belumosudil (1) asserting a
right of reversion or termination under the Nano Terra Merger Agreement or (2) asserting noncompliance with, or failure to
perform, a diligence obligation or diligence requirement under any SLX Agreement. During the Interim Period, neither the
Company nor any Company Subsidiary has received written notice with respect to Belumosudil (1) asserting a right of reversion
or termination under the Nano Terra Merger Agreement or (2) asserting noncompliance with, or failure to perform, a diligence
obligation or diligence requirement, in any material respect, under any SLX Agreement.
(h)
To the Knowledge of the Company, no current or former director, officer, employee, contractor or
consultant of the Company or the Company Subsidiaries jointly owns or retains any license or similar right under any Company
Intellectual Property. All Persons who contributed to the creation or development of any material Company Intellectual Property
owned or purported to be owned by the Company or any Company Subsidiary have signed written documents obligating them to
assign and have validly assigned, in writing, to the Company or the Company Subsidiaries their rights and interests therein,
except where such Intellectual Property automatically vested in the Company by operation of Law. No current or former
directors, officers, employees, contractors or consultants of the Company or any of the Company Subsidiaries has made a written
claim, or to the Company’s Knowledge, threatened to make any claim, of ownership or right, in whole or in part, to any material
Company Intellectual Property or to any remuneration in connection therewith.
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(i)
The Company and each of the Company Subsidiaries have exercised commercially reasonable efforts to
protect their rights in the Trade Secrets material to the business of the Company that are Company Intellectual Property, including
through the development of policies for the protection of such Trade Secrets, and, to the Knowledge of the Company, there has
been no unauthorized use, disclosure or misappropriation by any Person of any such Trade Secrets. To the Company’s
Knowledge, each current and former employee, consultant or independent contractor of the Company or any Company
Subsidiary who has had access to any Trade Secrets that are Company Intellectual Property has entered into a written agreement
with the Company or Company Subsidiary to protect the secrecy and confidentiality of such Trade Secrets. In connection with
the Company’s and the Company Subsidiaries’ license grants to third parties of any licenses to use any Source Code to any
Software for any Company Product for which the Company and the Company Subsidiaries have determined to maintain as a
Trade Secret, such arrangements contain customary contractual protections designed to appropriately limit the rights of such third
party licensees and preserve the Company’s rights to the Trade Secrets embodied by such Source Code, except where such failure
to do so would not be material to the Company and the Company Subsidiaries, taken as a whole.
(j)
No government funding and no facilities of a university, college, other educational institution or research
center were used in the development of any Company Intellectual Property where, as a result of such funding or the use of such
facilities, such entity has any right, title or interest in such Company Intellectual Property, and (ii) no former or current employee,
consultant or independent contractor of the Company or any Company Subsidiary who contributed to the creation or
development of any Company Intellectual Property has performed services for the government or a university, college, other
educational institution or research center during a period of time during which such employee, consultant or independent
contractor was also performing services for the Company or any Company Subsidiary.
(k)
Since January 1, 2018, the Processing of any Personal Data by or on behalf of the Company and the
Company Subsidiaries has not materially violated, and does not materially violate, any applicable Privacy and Data Security
Requirements. None of the Company’s or Company Subsidiaries’ privacy policies or notices have contained any material
omissions or been misleading or deceptive. There is no Legal Proceeding pending, asserted in writing or threatened in writing
against the Company or any of the Company Subsidiaries alleging a violation of any Privacy and Data Security Requirement or
any Person’s right of privacy or publicity, and, to the Knowledge of the Company, no valid basis exists for any such Legal
Proceeding. Neither the Company nor its Subsidiaries has (i) received any written communications from or (ii) to the Knowledge
of the Company, been the subject of any claim, charge, investigation or regulatory inquiry by a data protection authority or any
other Governmental Authority, in each of (i) and (ii), regarding the Processing of Personal Data. To the Knowledge of the
Company, there are no facts or circumstances that could reasonably form the basis of any such claim, charge, investigation, or
regulatory inquiry. The execution and performance of this Agreement will not breach or otherwise cause any violation on the
part of the Company or any of the Company Subsidiaries of any applicable Privacy and Data Security Requirements.
(l)
To the Knowledge of the Company, the IT Assets operate and perform in all material respects sufficient to
permit the operation of the Company’s and Company Subsidiaries’ business as currently conducted. To the Knowledge of the
Company, (i) there has been no actual or threatened security breach or unauthorized access to or use of any of the IT Assets, and
(ii) the Company has used security measures designed to protect the IT Assets from any viruses, worms, trojan horses, bugs or
faults, breakdowns, contaminants or continued substandard performance that would be expected to cause any disruption or
interruption in or to the use of any such IT Assets or to the business of the Company and Company Subsidiaries.
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(m)
The Company and Company Subsidiaries have (i) implemented and maintained reasonable technical and
organizational safeguards to protect Personal Data and other confidential data in its possession or under its control against loss,
theft, misuse or unauthorized access, use, modification, alteration, destruction or disclosure, and (ii) taken reasonable steps to
ensure that any third party with access to Personal Data collected by or on behalf of the Company and Company Subsidiaries has
implemented and maintained the same. To the Knowledge of the Company, no Person has gained unauthorized access to, engaged
in unauthorized Processing, disclosure or use, or accidentally or unlawfully destroyed, lost or altered (i) any Personal Data related
to the business of the Company or the Company Subsidiaries or (ii) any IT Assets that Process Personal Data related to the
business of the Company or the Company Subsidiaries, its respective Personal Data processors, customers, subcontractors or
vendors, or any other Persons on its behalf. Neither the Company nor the Company Subsidiaries has notified or, as of the date
hereof, plans to notify, either voluntarily or as required by any Privacy and Data Security Requirements any affected individual,
any third party, any Governmental Authority or the media of any breach or non-permitted use or disclosure of Personal Data of
the Company or the Company Subsidiaries.
Section 3.15

Employment Matters.

(a)
Neither the Company nor any Company Subsidiary is a party to or otherwise bound by any collective
bargaining agreement, contract or other agreement or understanding with a labor union, works council, labor organization or
similar organized employee representative (collectively, “CBAs”), nor is any such contract, agreement or understanding presently
being negotiated, nor, to the Knowledge of the Company, is there, a representation campaign respecting any employees of the
Company or any of the Company Subsidiaries. As of the Agreement Date, there is no pending or, to the Knowledge of the
Company, threatened, labor strike, dispute, walkout, work stoppage, slow-down or lockout involving the Company or any of the
Company Subsidiaries which, individually or in the aggregate, has resulted in, or would reasonably be expected to have a
Company Material Adverse Effect. Except as has not had and would not reasonably be expected to have, individually or in the
aggregate, a Company Material Adverse Effect, (a) neither the Company nor any Company Subsidiary is engaged in any unfair
labor practice and there are no unfair labor practice charges or complaints against the Company or any Company Subsidiary
pending, or, to the Knowledge of the Company, threatened, before a Governmental Authority, (b) the Company and each
Company Subsidiary is in compliance with all applicable Laws with respect to labor and employment, including all Laws relating
to labor relations, employment and employment practices, occupational safety and health standards, terms and conditions of
employment, payment of wages, classification of employees and independent contractor, immigration and workers’
compensation, and (c) no Legal Proceeding with respect to the Company or any of the Company Subsidiaries in relation to the
employment or alleged employment of any individual is ongoing, pending or, to the Knowledge of the Company, threatened.
Since January 1, 2018, the Company and the Company Subsidiaries have not received or been involved in any complaints, claims
or Legal Proceeding against any management-level Company Employee relating to sexual harassment, bullying or discrimination
or alleging a workplace culture that would encourage or be conducive to the foregoing.
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(b)
Since January 1, 2018, all individuals who perform or have performed services for the Company have
been properly classified under applicable law as (i) employees or independent contractors and (ii) for employees, as an “exempt”
employee or a “non-exempt” employee (within the meaning of the Fair Labor Standards Act of 1938 and applicable state laws),
and no such individual has been improperly included or excluded from any Company Plan, except for non-compliance or
exclusions which would not reasonably be expected to result in a Company Material Adverse Effect and the Company has not
received notice of any pending or, to the Knowledge of the Company, threatened inquiry or audit from any Governmental
Authority concerning an such classifications.
Section 3.16
Insurance. All material insurance policies, material self-insurance programs and arrangements relating
to the business, assets and operations of the Company and the Company Subsidiaries are set forth on Section 3.16 of the
Company Disclosure Letter (“Insurance Policies”). To the Knowledge of the Company, all such Insurance Policies or their
replacements are in full force and effect with no notices of cancellation or modification pending, all premiums due have been
paid to date and there is no existing default or event which, without the giving of notice or lapse of time or both, would constitute
a default by any insured thereunder.
Section 3.17

Material Contracts.

(a)
Except for this Agreement, Section 3.17 of the Company Disclosure Letter sets forth a list as of the
Agreement Date of each Contract to which the Company or any of the Company Subsidiaries is a party to or bound by (other
than a Contract solely between or among the Company and its wholly owned Company Subsidiaries) (each of the following
Contracts being a “Company Material Contract”):
(i)
that would be required to be filed by the Company as a “material contract” pursuant to Item
601(b)(10) of Regulation S-K promulgated by the SEC;
(ii)
is with a related person (as defined in Item 404 of Regulation S-K of the Securities Act) that
would be required to be disclosed in the Company SEC Reports;
(iii)
that relates to the formation, creation, governance, economics or control of any material joint
venture, partnership or other similar arrangement;
(iv)
that is for the acquisition or disposition of any material business, a material amount of stock or
assets of any other Person or any real property (whether by merger, sale of stock, sale of assets or otherwise), or that
contains a material right of first negotiation, right of first refusal or similar right, in each case entered into since January 1,
2018;
(v)
that is relating to the borrowing or lending of Indebtedness in a principal amount in excess of
$1,000,000 (whether incurred, assumed, guaranteed or secured by any asset);
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(vi)
any Contract (excluding purchase orders) that is one of the top 10 Contracts for the purchase of
materials, supplies, goods, services, equipment or other assets, measured by aggregate payments made by the Company or
the Company Subsidiaries during the fiscal year ended December 31, 2020;
(vii)
any Contract containing any grant of any license or covenant not to assert relating to or under
Intellectual Property Rights (A) by the Company or any Company Subsidiary to a third party or (B) by a third party to the
Company or any Company Subsidiary, excluding licenses of non-customized off-the-shelf Software commercially
available on standard terms for an annual fee of no more than $100,000;
(viii)
that contains (A) any covenant that purports to materially limit or otherwise restrict the ability
of the Company or the Company Subsidiaries to compete in any business or geographic area, or (B) a “most favored
nation” clause or other term providing preferential pricing or treatment to a third party;
(ix)
that requires by its terms or is reasonably likely to require the payment or delivery of cash or
other consideration by or to the Company or the Company Subsidiaries in an amount having a value in excess of
$1,000,000 in the fiscal year ending December 31, 2021 or in any single fiscal year thereafter, other than Contracts
entered into the ordinary course of business with contract research organizations;
(x)
that prohibits the payment of dividends or distributions in respect of the capital stock of the
Company, the pledging of the capital stock or other equity interests of the Company or prohibits the issuance of any
guaranty by the Company;
(xi)
that is with any Affiliate, director, executive officer (as such term is defined in the Exchange
Act), holder of 5% or more of Equity Interests of the Company or, to the Knowledge of the Company, any of their
Affiliates (other than the Company) or immediate family members (other than offer letters that can be terminated at will
without severance obligations and Contracts pursuant to Company Options);
(xii)
that is with any Governmental Authority under which payments in excess of $1,000,000 were
received by the Company in the most recently completed fiscal year;
(xiii)
pursuant to which the Company or any Company Subsidiaries has continuing guarantee, “earnout” or similar contingent payment obligations (other than indemnification or performance guarantee obligations provided
for in the ordinary course of business), including (A) milestone or similar payments, including upon the achievement of
regulatory or commercial milestones or (B) payment of royalties or other amounts calculated based upon any revenues or
income of the Company, in each case that could result in payments in excess of $500,000 in any fiscal year;
(xiv)
the primary purpose of which is to provide for indemnification or guarantee of the obligations
of any other Person that would be material to the Company, other than any such Contracts entered into in the ordinary
course of business; and
(xv)

any material hedging, swap, derivative or similar Contract.
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(b)
The Company has made available to Parent true and correct copies of each Company Material Contract
in effect as of the Agreement Date. Except as would not, individually or in the aggregate, reasonably be expected to be material
to the Company and the Company Subsidiaries, taken as a whole, (i) each of the Company Material Contracts is in full force and
effect, and represents a valid and binding obligation of the Company or a Company Subsidiary, enforceable in accordance with its
terms against the Company or the Company Subsidiary (as the case may be), to the Knowledge of the Company, each other party
thereto, except as such enforceability may be limited by applicable bankruptcy, insolvency, reorganization, moratorium or other
similar Laws affecting the enforcement of creditors’ rights generally, and general principles of equity (regardless of whether such
enforceability is considered in a proceeding in Law or equity), (ii) neither the Company nor any Company Subsidiary nor, to the
Company’s Knowledge, any other party to such Company Material Contract, is in breach of or default (or, to the Knowledge of
the Company, has received notice of an alleged breach or default) under any Company Material Contract and, neither the
Company nor any Company Subsidiary nor, to the Company’s Knowledge, any other party to such Company Material Contract,
has taken or failed to take any action that with or without notice, lapse of time or both would constitute a breach of or default
under any Company Material Contract, (iii) since January 1, 2020 through the Agreement Date, neither the Company nor any
Company Subsidiaries have received any written notice regarding any violation or breach or default under any Company Material
Contract that has not since been cured and (iv) neither the Company nor any Company Subsidiaries have waived in writing any
rights under any Company Material Contract.
Section 3.18
(a)

Real Property.
Neither the Company nor any Company Subsidiary owns any real property.

(b)
Section 3.18(b) of the Company Disclosure Letter sets forth a true and correct list of all properties leased,
subleased, licensed or occupied by the Company or a Company Subsidiary as of the Agreement Date (collectively, the “Leased
Real Property”) and the Real Property Leases in connection therewith. Except as would not reasonably be expected to have a
Company Material Adverse Effect, (i) the Company or a Company Subsidiary has a valid leasehold interest in all of the Leased
Real Property, free and clear of all Liens (except for Permitted Liens), (ii) each Real Property Lease is valid and binding on the
Company or a Company Subsidiary and, to the Company’s Knowledge, each counterparty thereto, and is full force and effect,
(iii) neither the Company nor any Company Subsidiary is in breach of or default under any Real Property Lease, nor, to the
Company’s Knowledge, is any other party to such Real Property Lease, and (iv) neither the Company nor any Company
Subsidiary has received any written notice from the counterparty under any Real Property Lease that such counterparty intends to
terminate such Real Property Lease. The Company has delivered or made available to Parent complete and accurate copies of all
Real Property Leases.
(c)
Except as set forth in Section 3.18 of the Company Disclosure Letter, neither the Company nor any
Company Subsidiary has leased, subleased, licensed, transferred or mortgaged any portion of any Leased Real Property to any
Person.
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(d)
Neither the Company nor any Company Subsidiary has received any written notice of existing, pending
or threatened (i) condemnation proceedings affecting the Leased Real Property, or (ii) zoning, building code or other moratorium
proceedings, or similar matters which would reasonably be expected to materially and adversely affect the ability to use and
operate the Leased Real Property as currently used and operated.
Section 3.19
Environmental Matters. Except for those matters that would not reasonably be expected to have a
Company Material Adverse Effect, (a) each of the Company and the Company Subsidiaries is, and since January 1, 2018 has
been, in compliance with all applicable Environmental Laws, which compliance includes obtaining, maintaining or complying
with all Governmental Authorizations required under Environmental Laws for the operation of its business; (b) as of the date
hereof, there is no investigation, suit, claim, action or Legal Proceeding relating to or arising under any Environmental Law that
is pending or, to the Knowledge of the Company, threatened in writing against the Company or any Company Subsidiaries or, to
the Knowledge of the Company, the Leased Real Property; (c) as of the date hereof, neither the Company nor any of the
Company Subsidiaries has received any written notice, report or other information of or entered into any legally binding
agreement, order, settlement, judgment, injunction or decree involving uncompleted, outstanding or unresolved violations,
liabilities or requirements on the part of the Company or any Company Subsidiaries relating to or arising under Environmental
Laws; (d) to the Knowledge of the Company: (i) no Person has been exposed to any Hazardous Materials at a property or facility
of the Company or any Company Subsidiaries at levels in excess of applicable permissible exposure levels; and (ii) there are and
have been no Hazardous Materials present or Released on, at, under or from any property or facility, including the Leased Real
Property, in a manner and concentration that would reasonably be expected to result in any claim against or liability of the
Company or any Company Subsidiaries under any Environmental Law; and (e) neither the Company nor any Company
Subsidiaries has assumed, undertaken, or otherwise become subject to any liability of another Person relating to Environmental
Laws other than any indemnities in Company Material Contracts or Real Property Leases.
Section 3.20
Title to Assets. Each of the Company and the Company Subsidiaries has good and valid title to all
material assets (excluding intellectual property, which is covered under Section 3.14) owned by it as of the date of this
Agreement, including all material assets reflected on the Balance Sheet, except for assets sold or otherwise disposed of in the
ordinary course of business since the date of the Balance Sheet and except where such failure would not reasonably be expected
to have a Company Material Adverse Effect.
Section 3.21
Inapplicability of Anti-takeover Statutes. Assuming the accuracy of the representations and warranties
of Merger Subsidiary and Parent in Section 4.4, there is no takeover or anti-takeover statute or similar Law, including Section 203
of the DGCL, applicable to this Agreement and the Transactions that requires additional action by the Company Board in order
for any such anti-takeover statute to be inapplicable to this Agreement and the Transactions.
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ARTICLE IV
REPRESENTATIONS AND WARRANTIES OF PARENT AND MERGER SUBSIDIARY
Each of Merger Subsidiary and Parent represents and warrants to the Company as follows:
Section 4.1
Organization. Each of Parent and Merger Subsidiary is a corporation, limited liability company, limited
partnership or other legal entity duly organized, validly existing and, where applicable in good standing under the Laws of the
jurisdiction of its organization (to the extent the “good standing” concept is applicable in the case of any jurisdiction outside the
United States), except where the failure to be so organized, existing, or in good standing would not reasonably be expected to
have a material adverse effect on the ability of Merger Subsidiary or Parent to consummate the Transactions. Each of Parent and
Merger Subsidiary has all requisite corporate or similar power and authority to enable it to own, operate and lease its properties
and to carry on its business as now conducted. Parent has delivered or made available to the Company complete and correct
copies of the certificate of incorporation, bylaws or other constituent documents, as amended to the Agreement Date, of Merger
Subsidiary.
Section 4.2

Authorization; No Conflict.

(a)
The execution, delivery and performance by each of Parent and Merger Subsidiary of this Agreement and
the consummation by each of Parent and Merger Subsidiary of the Transactions are within the corporate or similar powers of
Parent and Merger Subsidiary, as applicable, and, subject to the completion of the actions contemplated by Section 5.16, have
been duly authorized by all necessary corporate or similar action on the part of each of Parent and Merger Subsidiary. Each of
Parent and Merger Subsidiary has duly executed and delivered this Agreement and, assuming due authorization, execution and
delivery by the Company, this Agreement constitutes a legal, valid and binding agreement of each of Parent and Merger
Subsidiary enforceable against each of Parent and Merger Subsidiary in accordance with its terms (subject to applicable
bankruptcy, insolvency, fraudulent transfer, reorganization, moratorium and other laws affecting creditors’ rights generally and
general principles of equity).
(b)
The execution, delivery and performance by Merger Subsidiary and Parent of this Agreement and the
consummation by Merger Subsidiary and Parent of the Transactions require no action by or in respect of or filing with any
Governmental Authority, other than (i) the filing of a certificate of merger with respect to the Merger with the Delaware Secretary
of State and appropriate documents with the relevant authorities of other states in which the Company is qualified to do business,
(ii) compliance with any applicable requirements of the HSR Act and Foreign Antitrust Laws, (iii) compliance with any
applicable requirements of the Securities Act and the Exchange Act, (iv) compliance with any applicable rules of Euronext Paris
and Nasdaq Global Select Market, and (v) any additional actions or filings, except those that the failure of which to make or
obtain would not, individually or in the aggregate, reasonably be expected to have a material adverse effect on Parent’s or Merger
Subsidiary’s ability to consummate the Merger and the Transactions.
(c)
The execution, delivery and performance by Merger Subsidiary and Parent of this Agreement and the
consummation of the Transactions do not and will not (i) contravene, conflict with, or result in any violation or breach of any
provision of the certificate of incorporation, bylaws or other constituent documents of Merger Subsidiary and Parent, (ii)
assuming compliance with the matters referred to in Section 4.2(b), contravene, conflict with or result in a violation or breach of
any provision of any applicable Law or Order, (iii) assuming compliance with the matters referred to in Section 4.2(b), require
any consent or other action by any Person under, result in any breach of, constitute a default, or an event that, with or without
notice or lapse of time or both, would constitute a default, under, or cause or permit the termination, cancellation, acceleration or
the loss of any benefit to which Parent or Merger Subsidiary is entitled under, any Contract, or (iv) result in the creation or
imposition of any Lien on any asset of Parent or Merger Subsidiary, with only such exceptions, in the case of each of clauses (ii)
through (iv), as would not reasonably be expected, individually or in the aggregate, to have a material adverse effect on Parent’s
or Merger Subsidiary’s ability to consummate the Merger and the Transactions.
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Section 4.3
No Legal Proceedings Challenging the Merger. There are no Legal Proceedings pending or, to the
knowledge of Parent, threatened, to which Parent or any Subsidiary of Parent is a party that, individually or in the aggregate has
had or would reasonably be expected to have a material adverse effect on Parent’s ability to consummate the Merger and the
Transactions. As of the Agreement Date, (a) there is no Legal Proceeding pending against Merger Subsidiary or Parent
challenging the Merger; and (b) to the Knowledge of Parent, no Legal Proceeding has been threatened against Merger Subsidiary
or Parent challenging the Merger.
Section 4.4
Ownership of Company Common Stock. Other than as a result of this Agreement, none of Parent,
Merger Subsidiary or any of their respective Subsidiaries beneficially own (as such term is used in Rule 13d-3 promulgated
under the Exchange Act) or owns (as such term is used in Section 203 of the DGCL) any shares of Company Common Stock or
any options, warrants or other rights to acquire Company Common Stock or other securities of, or any other economic interest
(through derivatives, securities or otherwise) in the Company. None of Merger Subsidiary or Parent or any of their “affiliates” or
“associates” are, or at any time during the last three (3) years has been, an “interested stockholder” of the Company as defined in
Section 203 of the DGCL. Prior to the Agreement Date, neither Parent nor Merger Subsidiary has taken, or authorized or
permitted any Representatives of Parent or Merger Subsidiary to take, any action that would reasonably be expected to cause,
Parent, Merger Subsidiary or any of their “affiliates” or “associates” to be deemed an “interested stockholder” as defined in
Section 203 of the DGCL.
Section 4.5
Broker’s or Finder’s Fees. Except for Centerview Partners (whose fees and commissions will be paid by
Parent or its Subsidiaries), no agent, broker, Person or firm acting on behalf of Parent or any of its Subsidiaries or under Parent’s
or any of its Subsidiaries’ authority is or will be entitled to any advisory or broker’s or finder’s or other similar fee or commission
from any of the parties hereto in connection with any of the Transactions.
Section 4.6
Activities of Merger Subsidiary. Merger Subsidiary was formed solely for the purpose of engaging in
the Transactions. Merger Subsidiary has not and will not prior to the Effective Time engage in any activities other than those
contemplated by this Agreement and has, and will have as of immediately prior to the Effective Time, no liabilities other than
those incident to its formation and pursuant to the Transactions.
Section 4.7
Disclosure Documents. The information supplied or to be supplied by or on behalf of Parent, Merger
Subsidiary or any other Subsidiary of Parent for inclusion or incorporation by reference in the Proxy Statement will, when the
Proxy Statement, or any amendment or supplement thereto, is first sent or given to the Company’s stockholders and at the time of
the Company Stockholder Approval, comply in all material respects with the applicable requirements of the Exchange Act. None
of the information supplied or to be supplied by or on behalf of Merger Subsidiary, Parent or any of its other Subsidiaries
expressly for inclusion or incorporation by reference in the Proxy Statement will, at the time such Proxy Statement, or any
amendment or supplement thereto, is first sent or given to the Company’s stockholders or at the time of the Stockholders
Meeting, contain any untrue statement of a material fact or omit to state any material fact required to be stated therein or
necessary in order to make the statements therein, in light of the circumstances under which they are made, not misleading. The
representations and warranties contained in this Section 4.7 shall not apply to statements or omissions included or incorporated
by reference in the Proxy Statement based upon information supplied by the Company or any of its Representatives specifically
for use or incorporation by reference therein.
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Section 4.8
Sufficiency of Funds. Parent has, and shall at the Closing have, sufficient cash, marketable securities
and other sources of immediately available funds necessary to consummate the Transactions and pay all amounts due in
connection therewith, including the Merger Consideration.
Section 4.9
Certain Arrangements. There are no Contracts or commitments to enter into Contracts between Parent,
Merger Subsidiary or any of their Affiliates, on the one hand, and any director, officer or employee of the Company or any of the
Company Subsidiaries, on the other hand.
Section 4.10
No Other Company Representations or Warranties. Except as and only to the extent expressly set forth
in the representations and warranties made by the Company and contained in Article III, Merger Subsidiary and Parent hereby
acknowledge and agree that: (a) neither the Company nor any Company Subsidiaries, or any of their respective Affiliates or
Representatives or any other Person, has made or is making any other express or implied representation or warranty with respect
to the Company or Company Subsidiaries or their respective business or operations, including with respect to any information
provided or made available to the Merger Subsidiary, Parent or any of their respective Affiliates or Representatives or any other
Person; and (b) except in the case of Fraud, neither the Company nor any Company Subsidiaries, or any of their respective
Affiliates or Representatives or any other Person will have or be subject to any liability or indemnification obligation or other
obligation of any kind or nature to Merger Subsidiary, Parent or any of their respective Affiliates or Representatives or any other
Person, resulting from the delivery, dissemination or any other distribution to Merger Subsidiary, Parent or any of their respective
Affiliates or Representatives or any other Person, or the use by Merger Subsidiary, Parent or any of their respective Affiliates or
Representatives or any other Person, of any such information provided or made available to any of them by the Company or any
Company Subsidiaries, or any of their respective Affiliates or Representatives or any other Person, including any information,
documents, estimates, projections, forecasts or other forward-looking information, business plans or other material provided or
made available to Merger Subsidiary, Parent or any of their respective Affiliates or Representatives or any other Person, in “data
rooms,” confidential information memoranda or management presentations in anticipation or contemplation of the Merger or any
of the Transactions.
33

ARTICLE V
COVENANTS
Section 5.1
Access and Investigation. Subject to the Confidentiality Agreement, during the period commencing on
the Agreement Date and ending on the earlier of (a) the Effective Time and (b) the termination of this Agreement pursuant to
Section 7.1 (such period being referred to herein as the “Interim Period”), the Company shall, and shall cause the Company
Subsidiaries and its and their respective Representatives to, upon reasonable advance notice to the Company from Parent: (i)
provide Parent and Parent’s Representatives with reasonable access during normal business hours to the Company’s and the
Company Subsidiaries’ books, records, Tax Returns, material operating and financial reports, work papers, assets, officers,
personnel, offices and other facilities, Contracts and other documents and information relating to the Company and the Company
Subsidiaries and (ii) provide Parent and Parent’s Representatives with such copies of the books, records, Tax Returns, work
papers, Contracts and other documents and information relating to the Company and the Company Subsidiaries, and with such
additional financial, operating and other data and information regarding the Company and the Company Subsidiaries, as Parent
may reasonably request; provided, however, that any such access shall be conducted at Parent’s expense, under the supervision of
appropriate personnel of the Company and in such a manner not to unreasonably interfere with the normal operation of the
business of the Company or create material risk of damage or destruction to any material assets or property. Any such access
shall be subject to the Company’s reasonable security measures and insurance requirements and shall not include invasive
testing. Information obtained by Merger Subsidiary or Parent pursuant to this Section 5.1 will constitute “Evaluation Material”
under the Confidentiality Agreement and will be subject to the provisions of the Confidentiality Agreement. Nothing in this
Section 5.1 will require the Company to permit any inspection, or to disclose any information, that in the reasonable judgment of
the Company would: (A) violate any of its or its Affiliates’ respective obligations with respect to confidentiality; (B) result in a
violation of applicable Law; (C) result in the loss of a legal protection afforded by the attorney-client privilege or the attorney
work product doctrine or similar privilege; or (D) is commercially sensitive (as determined by the Company in its sole
discretion), in each case, so long as the Company has reasonably cooperated with Parent to either permit such inspection of or to
disclose such information on a basis that does not waive such privilege with respect thereto, disclose such information subject to
execution of a joint defense agreement in customary form, and/or limit disclosure to external counsel of Parent. Notwithstanding
anything to the contrary in this Section 5.1, the Company may satisfy its obligations set forth above by electronic means if
physical access would not be permitted or reasonably practical in light of any COVID-19 Measures.
Section 5.2

Operation of the Company’s Business.

(a)
Except (i) as expressly contemplated, required or permitted by this Agreement, (ii) as required by
applicable Law, (iii) as set forth in Section 5.2(a) or Section 5.2(b) of the Company Disclosure Letter, (iv) as consented to in
writing by Parent (such consent not to be unreasonably withheld, conditioned or delayed) or (v) for any actions taken reasonably
and in good faith in response to any COVID-19 Measure or COVID-19, during the Interim Period, the Company shall and shall
cause the Company Subsidiaries to: (A) ensure that it conducts its and their respective businesses in the ordinary course in all
material respects and in compliance in all material respects with all applicable Laws; (B) use commercially reasonable efforts to
preserve intact its and their respective current business organizations, keep available the services of its and their respective
current officers and employees and maintain its and their respective relations and goodwill with material customers, suppliers,
landlords, Governmental Authorities and other Persons having material business relationships with the Company or the Company
Subsidiaries; and (C) keep in full force and effect all appropriate insurance policies covering all material assets of the Company.
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(b)
Except (v) as expressly contemplated, required or permitted by this Agreement, (w) as required by
applicable Law, (x) as set forth in Section 5.2(b) of the Company Disclosure Letter, (y) as consented to in writing by Parent (such
consent not to be unreasonably withheld, conditioned or delayed) or (z) for any actions taken reasonably and in good faith in
response to any COVID-19 Measure or COVID-19, during the Interim Period, the Company shall not and shall cause the
Company Subsidiaries not to:
(i)
establish a record date for, declare, accrue, set aside or pay any dividend, make or pay any
dividend or other distribution (whether in cash, stock, property or otherwise) in respect of any shares of capital stock or
any other Company or Company Subsidiary securities (other than dividends or distributions paid in cash from a direct or
indirect wholly owned Company Subsidiary to the Company or another direct or indirect wholly owned Company
Subsidiary or deemed dividends paid by the Company to holders of shares of the Convertible Preferred Stock); adjust,
split, combine or reclassify any capital stock or otherwise amend the terms of any Company or Company Subsidiary
securities; or acquire, redeem or otherwise reacquire or offer to acquire, redeem or otherwise reacquire any shares of
capital stock or other securities, other than (1) the withholding or retirement of shares of Company Common Stock to
satisfy Tax obligations with respect to Company Equity Awards outstanding on the Agreement Date and (2) the
acquisition by the Company of shares of Company Common Stock in connection with the surrender of shares of
Company Common Stock by holders of Company Options outstanding on the Agreement Date in order to pay the
exercise price thereof.
(ii)
sell, issue, grant or authorize the sale, issuance, or grant of any Equity Interests, except that (w)
the Company may issue shares of Company Common Stock pursuant to the exercise or settlement of Company Equity
Awards under the Stock Plans outstanding on the Agreement Date in accordance with the terms of such Company Equity
Awards; (x) the Company may issue shares of Company Common Stock in connection with the conversion of the
Convertible Notes or the Convertible Preferred Stock and (y) the Company may issue shares of Company Common Stock
in connection with the exercise of Warrants pursuant to the Warrant Documentation;
(iii)
except as otherwise contemplated by Section 1.5, amend or otherwise modify any of the terms of
any outstanding Company Equity Awards;
(iv)
amend or permit the adoption of any amendment to the Company Charter Documents or the
certificate of incorporation and bylaws (or other similar organizational documents) of any of the Company Subsidiaries;
(v)
(A) acquire, by means of a merger, consolidation, recapitalization or otherwise, (1) any Equity
Interest of any other Person or (2) any assets (other than (x) purchases pursuant to commitments under Contracts of the
Company or any Company Subsidiary as in effect on the date of this Agreement and made available to Parent or (y)
acquisitions of raw materials or supplies in the ordinary course of business or (B) otherwise effect or become a party to
any merger, liquidation or partial liquidation, dissolution, restructuring, consolidation, share exchange, business
combination, amalgamation, recapitalization, reclassification of shares, stock split, reverse stock split, division or
subdivision of shares, consolidation of shares, reorganization of the Company or similar transaction;
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(vi)
form any Company Subsidiary or enter into any joint venture, partnership, limited liability
corporation or similar arrangement;
(vii)
make or authorize any capital expenditure other than any capital expenditure that (A) is provided
for in the Company’s capital expense budget delivered to Parent prior to the date of this Agreement, which expenditures
shall be in accordance with the categories set forth in such budget, or (B) in an amount, in the aggregate, of less than
$500,000;
(viii)
(A) amend or modify in any material respect, waive any rights under, terminate, replace or
release, settle or compromise any material claim, liability or obligation under any Company Material Contract or Real
Property Lease or (B) enter into any Contract which if entered into prior to the date hereof would have been a Company
Material Contract or Real Property Lease;
(ix)
sell, assign, transfer or otherwise dispose of, lease or license or grant any right to, assets or
property material to the Company and the Company Subsidiaries, taken as a whole, to any other Person, except for
dispositions of inventory in the ordinary course of business;
(x)
sell, lease, sublease, license, sublicense, assign or otherwise grant rights under any material
Company Intellectual Property (except for non-exclusive licenses granted in the ordinary course of business) or transfer,
cancel, abandon or fail to renew, maintain or diligently pursue applications for or otherwise dispose of any Company
Intellectual Property (other than non-exclusive licenses granted to third parties in the ordinary course of business
consistent with past practice);
(xi)
(A) lend money to, or make any advances to, capital contributions to or investments in, any
Person (other than (x) advances to Company Employees for travel and other business related expenses in the ordinary
course of business or (y) loans, advances, capital contributions or investments to or in a direct or indirect wholly owned
Company Subsidiary), (B) guarantee any Indebtedness, or (C) incur any Indebtedness;
(xii)
except as required pursuant to the terms of any Company Plan in effect as of the Agreement
Date or applicable Law, (A) establish, adopt, enter into or amend in any respect any Company Plan or any CBA, other
than entry into offer letters or other employment Contracts with new hires permitted by subsection (F) hereof in the
ordinary course of business consistent with past practice; (C) amend or waive any of its rights under, or accelerate the
vesting under, any provision of any Company Plan; (D) grant any increase in compensation, bonuses or other benefits to
any current or former directors, officers, employees, independent contractors or other service providers of the Company;
(E) take any action to fund or in any other way secure the payment of compensation or benefits under any Company Plan;
(F) hire, terminate (other than for cause, as determined by the Company in its reasonable discretion or as defined in any
applicable Company Employee Agreement), or layoff (or give notice of any such actions to) any employee with an annual
base salary in excess of $150,000;
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(xiii)
enter into or amend any change-of-control, retention, employment, severance, consulting or
other material agreement with any current or former directors, officers, employees, independent contractors or other
service providers of the Company with an annual base salary in excess of $150,000;
(xiv)
other than as required by changes in GAAP or SEC rules and regulations, change any of its
methods of financial accounting or financial accounting practices in any material respect;
(xv)
(A) make, change or rescind any material Tax election; (B) settle or compromise any material
Tax claim; (C) change (or request to change) any material method of accounting for Tax purposes; (D) file any material
amended Tax Return; (E) waive or extend any statute of limitation in respect of a period within which an assessment or
reassessment material Taxes may be issued (other than such extension that arises solely as a result of an extension of time
to file a Tax Return obtained in the ordinary course of business); (F) surrender any claim for a refund of Taxes; or (G)
enter into any “closing agreement” as described in Section 7121 of the Code (or any corresponding or similar provision of
state, local, or non-U.S. Tax Legal Requirements) with any Governmental Authority;
(xvi)
commence any Legal Proceeding, except with respect to: (A) routine matters in the ordinary
course of business; (B) in such cases where the Company reasonably determines in good faith that the failure to
commence suit would result in a material impairment of a valuable aspect of its business (provided, that the Company
consults with Parent and considers in good faith the views and comments of Parent with respect to any such Legal
Proceeding prior to commencement thereof); or (C) in connection with a breach of this Agreement or any other
agreements contemplated hereby;
(xvii)
settle, release, waive or compromise any Legal Proceeding or other claim (or threatened Legal
Proceeding or other claim), other than (A) any Transaction Litigation (subject to Section 5.11) or (B) any Legal
Proceeding relating to a breach of this Agreement or any other agreements contemplated hereby and (1) that results solely
in a monetary obligation involving only the payment of monies by the Company of not more than $500,000 in the
aggregate; (2) that results solely in a monetary obligation that is funded by an indemnity obligation to, or an insurance
policy of, the Company and the payment of monies by the Company that together with any settlement made under clause
(1) are not more than $500,000 in the aggregate (not funded by an indemnity obligation or through insurance policies); or
(3) that results solely in a monetary obligation involving payment by the Company of an amount not greater than the
amount specifically reserved in accordance with GAAP with respect to such Legal Proceedings or claim on the Balance
Sheet;
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(xviii)

enter into any CBA (except to the extent required by applicable Law);

(xix)

adopt or implement any stockholder rights plan or similar arrangement;

(xx)
enter into any Contract reasonably expected to cause the Company to abandon, terminate, delay,
fail to consummate, materially impede or interfere with the Transactions; or
(xxi)
foregoing actions.

authorize any of, or commit, resolve, propose or agree in writing or otherwise to take any of, the

(c)
Notwithstanding anything to the contrary set forth in this Agreement, the Company’s obligations under
this Agreement to act or refrain from acting, or to cause its Subsidiaries to act or refrain from acting, will, with respect to any
Entities (and their respective Subsidiaries) that are not wholly owned Subsidiaries, be subject to (i) the certificate of incorporation
and bylaws (and other similar organizational documents) of such Entity and its Subsidiaries, (ii) the scope of the Company’s or
the Company Subsidiaries’ power and authority to bind such Entity and its Subsidiaries, and (iii) the Company’s and the
Company Subsidiaries’ duties (fiduciary or otherwise) to such Entity and its Subsidiaries or any of its equity holders; provided
that the Company or such Subsidiary has exercised all of its respective rights under such certificate of incorporation and bylaws
(and other similar organizational documents) of such Subsidiary or Entity subject to such duties.
Section 5.3

Acquisition Proposals.

(a)
No Solicitation. From the Agreement Date until the earlier of the Effective Time and the termination of
this Agreement in accordance with Article VII, and except as permitted by this Section 5.3, the Company shall not, and shall
cause the Company Subsidiaries and its and their respective directors and officers not to, and shall direct other Representatives
not to, directly or indirectly:
(i)
initiate, solicit or knowingly encourage or knowingly facilitate any inquiries or the making of any
proposal or offer that constitutes, or would reasonably be expected to lead to, any Acquisition Proposal (other than
discussions solely to inform such Person of the provisions contained in this Section 5.3(a));
(ii)
engage in, continue or otherwise participate in any discussions (other than, in response to an
unsolicited inquiry from any Person relating to an Acquisition Proposal, informing such Person of the provisions
contained in this Section 5.3(a)) or negotiations regarding, or provide any non-public information or data to any Person
relating to, any Acquisition Proposal or any proposal or offer that would reasonably be expected to lead to an Acquisition
Proposal;
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(iii)

otherwise knowingly facilitate any effort or attempt to make an Acquisition Proposal; or

(iv)
except as permitted by Section 5.3(e), approve, endorse, recommend, or execute or enter into any
letter of intent, agreement in principle, term sheet, memorandum of understanding, merger agreement, acquisition
agreement, joint venture agreement or other similar Contract relating to an Acquisition Proposal (other than an
Acceptable Confidentiality Agreement) (an “Alternative Acquisition Agreement”). As soon as reasonably practicable
after the date of this Agreement, the Company shall deliver a written notice to each Person that entered into a
confidentiality agreement in anticipation of potentially making an Acquisition Proposal within the one hundred eighty
(180) days prior to the Agreement Date requesting the prompt return or destruction of all confidential information
previously furnished to any Person within the one hundred eight (180) days prior to the Agreement Date for the purposes
of evaluating a possible Acquisition Proposal.
(b)
Exceptions. Notwithstanding anything to the contrary in this Agreement, at any time prior to the time the
Company Stockholder Approval is obtained, the Company and its Representatives may (i) provide information in response to a
request therefor by a Person who makes an unsolicited Acquisition Proposal if the Company did not violate Section 5.3(a) in any
material respect in respect of such Person and following the Agreement Date if (x) such Acquisition Proposal did not result from
a violation of Section 5.3(a) in any material respect; provided, that the Company shall substantially concurrently provide to
Parent any nonpublic information concerning the Company that is provided to any such Person given such access which was not
previously provided to Parent or its Representatives (y) prior to providing such information, the Company receives from such
Person an executed confidentiality agreement on terms that, taken as a whole, are no less favorable in the aggregate to the other
party than those contained in the Confidentiality Agreement (it being understood that such confidentiality agreement need not
contain a standstill provision or otherwise prohibit the making, or amendment, of an Acquisition Proposal and that does not
prohibit the Company from providing any information to Parent or otherwise prohibit the Company from complying with its
obligations under this Section 5.3 (any confidentiality agreement satisfying the criteria of this clause (y) being an “Acceptable
Confidentiality Agreement”)) and (z) the Company promptly (and in any event within twenty-four (24) hours thereafter) makes
available to Parent any non-public information concerning the Company or the Company Subsidiaries that the Company provides
to any such Person that was not previously made available to Parent; (ii) engage or participate in any discussions or negotiations
with any Person who has made such an Acquisition Proposal; or (iii) after having complied with Section 5.3(e) authorize, adopt,
approve, recommend or otherwise declare advisable or propose to authorize, adopt, approve, recommend or declare advisable
(publicly or otherwise) such an Acquisition Proposal, if and only if, (A) prior to taking any action described in clause (i), (ii) or
(iii) above, the Company Board determines in good faith, after consultation with financial advisors and outside legal counsel, that
the failure to take such action would be inconsistent with the directors’ fiduciary duties under applicable Law, (B) prior to taking
any action described in clause (i) or (ii) above, the Company Board has determined in good faith based on information then
available that such Acquisition Proposal either constitutes a Superior Proposal or is reasonably likely to result in a Superior
Proposal and (C) in the case referred to in clause (iii) above, the Company Board determines in good faith that such Acquisition
Proposal is a Superior Proposal.
39

(c)
Notice of Acquisition Proposals. The Company agrees that it will promptly (and, in any event, within
twenty-four (24) hours) notify Parent (i) if any proposals or offers with respect to an Acquisition Proposal are received by the
Company, (ii) if any information is requested from the Company in connection with an Acquisition Proposal and (iii) if any
discussions or negotiations regarding an Acquisition Proposal are sought to be initiated or continued with the Company, or any of
its Representatives, and in each case will provide, in connection with such notice, a summary of the material terms and conditions
of any proposals, offers or requests (including, if applicable, unredacted copies of any written requests, proposals or offers,
including proposed agreements). Thereafter, the Company shall keep Parent reasonably informed, on a prompt basis, of the
status and material terms of any such proposals, offers, or amendments in connection therewith) and the status of any such
discussions or negotiations.
(d)
No Change of Recommendation or Alternative Acquisition Agreement. Subject to Section 5.3(e), the
Company Board and each committee of the Company Board shall not:
(i)
(A) fail to make, withhold, withdraw, qualify or modify (or publicly propose to withhold,
withdraw, qualify or modify), in a manner adverse to Parent or Merger Subsidiary, the Company Board Recommendation,
(B) approve, adopt or recommend (publicly or otherwise) an Acquisition Proposal, (C) fail to include the Company Board
Recommendation in the Proxy Statement, (D) fail to recommend, in a solicitation/recommendation statement on Schedule
14D-9, against any Acquisition Proposal that is a tender offer or exchange offer subject to Regulation 14D promulgated
under the Exchange Act (other than any tender offer or exchange offer by Parent or Merger Subsidiary) within ten (10)
Business Days after the commencement (within the meaning of Rule 14d-2 under the Exchange Act) of such tender offer
or exchange offer or (E) in the event that an Acquisition Proposal has been publicly announced or publicly disclosed, fail
to publicly reaffirm its recommendation of this Agreement within five (5) Business Days after Parent so requests in
writing, provided that the Company Board shall only be required to make such reaffirmation two (2) times for any
specific Acquisition Proposal (any action described in clauses (A) through (D), a “Change of Recommendation”); or
(ii)
cause or permit the Company or any Company Subsidiary to enter into an Alternative Acquisition
Agreement or any Contract (other than any Acceptable Confidentiality Agreement entered into in accordance with
Section 5.3(b)) relating to any Acquisition Proposal.
(e)
Change of Recommendation / Superior Proposal Termination. Notwith-standing anything to the contrary
in this Agreement, at any time prior to the time the Company Stockholder Approval is obtained, (x) the Company Board may
make a Change of Recommendation (1) if the Company receives a bona fide unsolicited Acquisition Proposal following the
Agreement Date that did not result from a violation of Section 5.3 and the Company Board determines in good faith (after
consultation with the Company’s outside legal and financial advisors) based on the information then available that such
Acquisition Proposal constitutes a Superior Proposal or (2) in response to a Company Intervening Event, in either case of (1) or
(2), only if the Company Board determines in good faith that the failure to take such action would be inconsistent with the
directors’ fiduciary duties under applicable Law and (y) if the Company Board is permitted to make a Change of
Recommendation pursuant to clause (x)(1), the Company may also terminate this Agreement pursuant to Section 7.1 to enter into
an Alternative Acquisition Agreement with respect to the applicable Superior Proposal; provided, however, that neither the
Company Board or the Company shall take any of the foregoing actions unless:
(i)

the Company shall have complied in all material respects with its obligations under this Section

5.3(e);
(ii)
the Company shall have provided prior written notice (a “Determination Notice”) to Parent at
least ninety-six (96) hours in advance (the “Notice Period”) to the effect that the Company Board intends to take such
action and specifying in writing, in reasonable detail the circumstances giving rise to such proposed action, including, in
the case such action is proposed to be taken in connection with an Acquisition Proposal, the information specified by
Section 5.3(c) with respect to such Acquisition Proposal (it being understood and agreed that the delivery of a
Determination Notice shall not, in and of itself, be deemed a Change of Recommendation);
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(iii)
the Company shall have, during the Notice Period negotiated with Parent and its Representatives
in good faith (to the extent Parent desires to negotiate) to make such adjustments in the terms and conditions of this
Agreement such that (A) the failure to take such action would no longer be inconsistent with the directors’ fiduciary
duties under applicable Law and (B) with respect to any such action to be taken in connection with an Acquisition
Proposal, such Acquisition Proposal ceases to constitute a Superior Proposal; provided, however, that in the event of any
material revision to the terms of such Superior Proposal, the Company shall be required to deliver a new Determination
Notice to Parent and to comply with the requirements of Section 5.3(e)(ii) and this Section 5.3(e)(iii) with respect to such
new Determination Notice (except that the references to ninety-six (96) hours shall be deemed to be two (2) Business
Days) and the revised Superior Proposal contemplated thereby;
(iv)
at or following the end of such Notice Period, the Company Board shall have determined in good
faith based on the information then available that (A) failure to take such action would continue to be inconsistent with
the directors’ fiduciary duties under applicable Law and (B) with respect to any such action to be taken in connection with
an Acquisition Proposal, such Acquisition Proposal continues to constitute a Superior Proposal, in each case taking into
account any revisions to this Agreement made or proposed in writing by Parent prior to the time of such determination
pursuant to clause (iii) above; and
(v)
in the event of a termination of this Agreement to enter into an Alternative Acquisition
Agreement with respect to a Superior Proposal, the Company shall have validly terminated this Agreement in accordance
with Section 7.1 and paid the Company Termination Fee in accordance with Section 7.4.
(f)
Certain Permitted Disclosure. Nothing contained in this Section 5.3 shall be deemed to prohibit the
Company or the Company Board from (i) complying with its disclosure obligations under the U.S. federal securities Laws with
regard to an Acquisition Proposal, including taking and disclosing to the Company’s stockholders a position contemplated by
Rule 14d-9 or Rule 14e-2(a) promulgated under the Exchange Act (or any similar communication to the Company’s
stockholders), or (ii) making any “stop-look-and-listen” communication to the Company’s stockholders pursuant to Rule 14d-9(f)
under the Exchange Act (or any similar communications to the Company’s stockholders); provided, however, that the Company
Board shall not make or resolve to make a Change of Recommendation except in accordance with Section 5.3(e).
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(g)
Existing Discussions. Upon execution and delivery of this Agreement, the Company agrees that it will,
and will cause the Company Subsidiaries and direct its and their respective Representatives, to (i) cease and cause to be
terminated any existing activities, discussions or negotiations with any parties conducted heretofore with respect to any
Acquisition Proposal, (ii) immediately cease providing any information to any such Person or its Representatives, and (iii)
promptly terminate all access granted to any such Person and its Representatives to any physical or electronic data room.
(h)
Breach By Representatives. The Company agrees that any breach of this Section 5.3 by any of its
Representatives shall be deemed to be a breach of this Agreement by the Company.
Section 5.4

Proxy Filing.

(a)
The Company shall prepare and file with the SEC, as promptly as reasonably practicable after the
Agreement Date (and in any event on or prior to September 21, 2021), a proxy statement in preliminary form relating to the
Stockholders Meeting (such proxy statement, including any amendment or supplement thereto, the “Proxy Statement”) and,
subject to Section 5.3, shall include the Company Board Recommendation in the Proxy Statement. Each of Parent and the
Company shall provide the other with the information contemplated by Section 5.6(b) and shall otherwise reasonably assist and
cooperate with the other in connection with any of the actions contemplated by this Section 5.4, including the preparation, filing
and distribution of the Proxy Statement and the resolution of any comments in respect thereof received from the SEC.
(b)
The Company shall promptly notify Parent of the receipt of any comments of the SEC with respect to the
Proxy Statement and of any request by the SEC for any amendment or supplement thereto or for additional information and shall
promptly provide to Parent copies of all correspondence between the Company and/or any of its Representatives and the SEC
with respect to the Proxy Statement. The Company and Parent shall each use its reasonable best efforts to promptly provide
responses to the SEC with respect to all comments received in respect of the Proxy Statement by the SEC and to promptly resolve
such comments with the SEC, and the Company shall cause the definitive Proxy Statement to be mailed as promptly as
reasonably practicable after the date the SEC staff advises that it has no further comments thereon or that the Company may
commence mailing the Proxy Statement. The Company shall ensure that the Proxy Statement complies as to form in all material
respects with the provisions of the Exchange Act (and the rules and regulations promulgated thereunder). If at any time prior to
the Stockholders Meeting, any fact, event or circumstance relating to the Company or Parent or any of their respective Affiliates
is discovered by the Company or Parent, which such fact, event or circumstance is required, pursuant to the Exchange Act, to be
set forth in an amendment or supplement to the Proxy Statement, (i) the applicable party shall promptly inform the other parties
hereto and (ii) the Company shall promptly amend or supplement the Proxy Statement to include disclosure of such fact, event or
circumstance. Each of Parent, Merger Subsidiary and the Company agrees to correct any information provided by it for use in
the Proxy Statement which shall have become materially false or misleading.
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(c)
The Company shall be responsible for 100% of the fees, costs, and expenses (except for the fees, costs
and expenses of Parent’s advisors), including any filing fees, associated with the preparation, filing and mailing of the Proxy
Statement.
Section 5.5
Stockholders Meeting. The Company shall use its reasonably best efforts to take, in accordance with
applicable Law and the Company Charter Documents, all action necessary to convene a meeting of the stockholders of the
Company (the “Stockholders Meeting”) as promptly as reasonably practicable after the execution of this Agreement to consider
and vote upon the adoption of this Agreement. Unless the Company Board determines that it would be inconsistent with the
directors’ fiduciary duties under applicable Law, the Stockholders Meeting shall in any event be no less than thirty-five (35)
calendar days and no later than forty (40) calendar days after (1) the tenth calendar day after the initial preliminary Proxy
Statement therefor has been filed with the SEC if by such date the SEC has not informed the Company that it intends to review
the Proxy Statement or (2) if the SEC has, by the tenth calendar day after the initial preliminary Proxy Statement therefor has
been filed with the SEC, informed the Company that it intends to review the Proxy Statement, the date on which the SEC
confirms that it has no further comments on the Proxy Statement. Following the distribution of the Proxy Statement pursuant to
Section 5.4, the date of the Stockholders Meeting may not be changed, and the Stockholders Meeting may not otherwise be
adjourned or postponed, without the consent of Parent (not to be unreasonably withheld, conditioned or delayed) or as required
by applicable Law; provided, however, that the Company may, in consultation with Parent, adjourn, recess or postpone the
Stockholders Meeting (a) if the Company reasonably believes in good faith it will not receive proxies sufficient to obtain the
Company Stockholder Approval, whether or not a quorum is present (provided, that, the Company may not, without the prior
written consent of Parent (not to be unreasonably withheld, delayed or conditioned), adjourn or postpone the Stockholder
Meeting more than ten (10) Business Days on any single occasion), (b) it is necessary to adjourn or postpone the Stockholders
Meeting to ensure that any required supplement or amendment to the Proxy Statement is delivered, or (c) if and to the extent such
adjournment or postponement of the Stockholder Meeting is required by Law. Subject to Section 5.3, the Company Board shall
recommend such adoption and shall use reasonable best efforts to take all lawful action to solicit the Company Stockholder
Approval, including engaging a proxy solicitation firm for the purpose of assisting in the solicitation of proxies for the
Stockholders Meeting. The Company shall cooperate with and keep Parent informed on a reasonably current basis regarding its
solicitation efforts and voting results following dissemination of the definitive Proxy Statement. For the avoidance of doubt,
notwithstanding any Change of Recommendation, unless this Agreement has been terminated in accordance with its terms prior
to the time of the Stockholders Meeting, the Stockholders Meeting shall be convened and this Agreement shall be submitted to
the Company’s stockholders for the purpose of obtaining the Company Stockholder Approval. Notwithstanding the foregoing, in
no event will the record date of the Company Stockholders Meeting be changed without the Parent’s prior written consent (such
consent not to be unreasonably withheld, conditioned or delayed), unless required by applicable Law.
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Section 5.6

Filings; Other Actions; Notification.

(a)
Cooperation. Subject to the terms and conditions set forth in this Agreement, the Company and Parent
shall cooperate with each other and use (and shall cause their respective Subsidiaries to use) their respective reasonable best
efforts to take or cause to be taken all actions, and do or cause to be done all things, reasonably necessary, proper or advisable on
its part under this Agreement and applicable Laws, including the Antitrust Laws, to consummate and make effective the Merger
as soon as reasonably practicable and advisable, including (x) preparing and filing as promptly as reasonably practicable and
advisable (and in any event shall make appropriate filings pursuant to the HSR Act within ten (10) Business Days of the
Agreement Date) all documentation to effect all necessary notices, reports and other filings to, and to obtain as promptly as
reasonably practicable and advisable all consents, registrations, approvals, permits and authorizations necessary or advisable to
be obtained from, any third party and/or any Governmental Authority in order to consummate the Merger and the other
Transactions and (y) executing and delivering any additional instruments necessary to consummate the Merger and the other
Transactions and to fully carry out the purposes of this Agreement. Parent shall be responsible for all filing fees payable to a
Governmental Authority in connection with all filings pursuant to Antitrust Laws hereunder. The Company and Parent, and their
respective Subsidiaries and Representatives, shall, unless prohibited by applicable Law or the applicable Governmental
Authority, (i) keep one another promptly apprised of any substantive communications with a Governmental Authority concerning
the Merger or any of the other Transactions; (ii) provide each other in advance, with a reasonable opportunity for review and
comment, drafts of contemplated substantive communications with any Governmental Authority concerning the Merger or any of
the other Transactions; and (iii) provide each other advance notice of all pre-arranged meetings, conferences, or substantive
discussions with a Governmental Authority concerning the Merger or any of the other Transactions, and, unless prohibited by the
Governmental Authority, permit one another to attend and participate therein either directly or through counsel. Subject to
applicable Laws relating to the exchange of information, and subject to reasonable confidentiality considerations, limiting
disclosure to outside counsel and consultants retained by such counsel, and subject to redaction or withholding of documents as
necessary (A) to comply with contractual arrangements, (B) to remove references to valuation of the Company, and (C) to protect
confidential and competitively sensitive information, Parent and the Company shall have the right to review reasonably in
advance and, to the extent practicable, each will consult with the other on and consider in good faith the views of the other in
connection with, any filing made with, or written materials submitted to, any third party and/or any Governmental Authority in
connection with the Merger and the other Transactions. In exercising the foregoing rights, each of the Company and Parent shall
act reasonably and as promptly as reasonably practicable and advisable. In furtherance of the foregoing rights, it is expressly
understood and agreed that Parent shall have the principal responsibility for devising and implementing the strategy for obtaining
any necessary antitrust or competition clearances and shall take the lead in joint meetings with any Governmental Authority in
connection with obtaining any necessary antitrust or competition clearances; provided, that Parent and the Company shall consult
in advance with each other and in good faith and take each other’s views into account prior to taking any material substantive
position in any written submissions or, to the extent practicable, discussions with any Governmental Authority. Nothing in this
Agreement shall require the Parties to take or agree to take any action with respect to its business or operations unless the
effectiveness of such agreement or action is conditioned upon Closing.
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(b)
Information. Subject to applicable Laws, the Company and Parent each shall, upon request by the other,
furnish the other with all information concerning itself, its respective Subsidiaries, directors, officers and stockholders and such
other matters, in each case, as may be reasonably necessary or advisable in connection with the Proxy Statement or any other
statement, filing, notice or application made by or on behalf of Parent, Merger Subsidiary, the Company or any of their respective
Subsidiaries to any third party and/or any Governmental Authority in connection with the Merger, and shall provide the other
party with final copies of any filings made with a Governmental Authority.
(c)
Status. Subject to applicable Laws and the instructions of any Governmental Authority, the Company
and Parent each shall keep the other apprised of the status of matters relating to completion of the Merger, including promptly
furnishing the other with copies of filings, submissions, notices or other communications sent or received by Parent, Merger
Subsidiary, the Company or the Company Subsidiaries, as the case may be, to or from any third party and/or any Governmental
Authority with respect to the Transactions. Neither the Company nor Parent shall permit any of its officers or any other
Representatives to participate in any meeting or substantive discussion with any Governmental Authority in respect of any
filings, investigation or other inquiry with respect to the Transactions unless, to the extent legally permissible and reasonably
practicable, (i) it consults with the other party in advance and (ii) unless prohibited by such Governmental Authority, gives the
other party the opportunity to attend and participate in such meeting or substantive discussion.
(d)
Regulatory Matters. Subject to the terms and conditions set forth in this Agreement, without limiting the
generality of the other undertakings pursuant to this Section 5.6, each of the Company and Parent agree to take or cause to be
taken the following actions:
(i)
the provision to each and every federal, state, local or foreign court or Governmental Authority of
non-privileged information and documents requested by any Governmental Authority or to permit consummation of the
Transactions, as promptly as reasonably practicable and advisable; and
(ii)
the use of its reasonable best efforts to avoid the entry of any permanent, preliminary or
temporary injunction or other order, decree, decision, determination or judgment that would delay, restrain, prevent,
enjoin or otherwise prohibit consummation of the Transactions, as promptly as reasonably practicable and advisable,
including, the proffer and agreement by Parent of its willingness to sell, lease, license or otherwise dispose of, or hold
separate pending such disposition, and promptly to effect the sale, lease, license, disposal and holding separate of, such
assets, rights, product lines, licenses, categories of assets or businesses or other operations, or interests therein, of the
Company or any of its Subsidiaries or Affiliates (and the entry into agreements with, and submission to orders of, the
relevant Governmental Authority with jurisdiction over enforcement of any applicable Antitrust Laws (“Government
Antitrust Entity”) giving effect thereto) if such action should be necessary or advisable to avoid, prevent, eliminate or
remove the actual, anticipated or threatened (x) commencement of any proceeding in any forum or (y) issuance of any
order, decree, decision, determination, judgment or Law, in each case that would delay, restrain, prevent, enjoin or
otherwise prohibit consummation of the Transactions by any Government Antitrust Entity (it being understood that no
such action will be binding on the Company or any of its Subsidiaries or Affiliates unless it is contingent upon the
occurrence of the Closing), provided, that in no event shall anything in the Agreement require or be construed to require,
the Company, Parent, or any of their respective Affiliates to (1) take, or agree to take any such actions unless all actions
collectively would not be material to the business, operations, condition (financial or otherwise) or results of operations of
the Company and the Company Subsidiaries, taken as a whole, (2) take any action described in this Section 5.6(d)(ii) with
respect to Parent, its Affiliates or their respective assets, categories of assets, businesses, relationships, contractual rights,
obligations or arrangements or (3) defend through litigation on the merits of any claim asserted in any court, agency or
other proceeding by any Person, including, any Governmental Authority, seeking to delay, restrain, prevent, enjoin or
otherwise prohibit consummation of such transactions.
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(e)
Notwithstanding anything to the contrary set forth in this Agreement, neither the Company nor any of the
Company Subsidiaries will be required to agree to the payment of a consent fee, “profit sharing” payment or other consideration
(including increased or accelerated payments) or the provision of additional security (including a guaranty), in connection with
the Merger, including in connection with obtaining any consent pursuant to any Company Material Contract, in each case unless
such payment, consideration or security is contingent upon the occurrence of the Closing.
Section 5.7
Stock Exchange De-listing. Prior to the Closing Date, the Company shall cooperate with Parent and use
reasonable best efforts to take, or cause to be taken, all actions, and do or cause to be done all things, reasonably necessary,
proper or advisable on its part under applicable Laws and rules and policies of Nasdaq to enable the delisting by the Surviving
Corporation of the Company Common Stock from Nasdaq and the deregistration of the Company Common Stock under the
Exchange Act as promptly as practicable after the Effective Time.
Section 5.8
Public Announcements. The initial press release regarding this Agreement shall be a joint press release.
Thereafter, the Company and Parent each shall consult with the other prior to issuing any press releases or otherwise making
public announcements with respect to the Merger and the Transactions, and to the extent practicable shall give each other a
reasonable opportunity to review and comment on any such press release or announcement, except in all cases (A) as may be
required by Law or by obligations pursuant to any listing agreement with or rules of any national securities exchange or
interdealer quotation service or by the request of any Governmental Authority or (B) with respect to any communications by the
Company regarding an Acquisition Proposal or from and after a Change of Recommendation effected in accordance with Section
5.3, or by Parent in response thereto.
Section 5.9

Indenture.

(a)
The Company shall timely provide or cause to be provided, in accordance with the provisions of the
Company’s indenture, dated as of February 16, 2021 (the “Indenture”) relating to the Company’s 3.625% Convertible Senior
Notes Due 2027 (the “Convertible Notes”), to the trustee under the Indenture any notices, announcements, supplemental
indentures certificates or legal opinions required by the applicable Indenture to be provided in connection with the Merger on or
prior to the Effective Time and shall reasonably cooperate with Parent in connection with any tender offer, conversion or other
repayment of the Company’s Convertible Notes pursuant to the Indenture. Parent and its counsel shall be given a reasonable
opportunity to review and comment on any such notices, announcements, supplemental indentures, certificates or legal opinions,
in each case before such document is provided to such trustee, and the Company shall give reasonable and good faith
consideration to any comments made by Parent and its counsel.
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(b)
Prior to the Effective Time, the Company will, at Parent’s request, use commercially reasonable efforts to
cooperate with Parent so that the Capped Call Transactions are terminated at or as promptly as practicable following the Effective
Time. At Parent’s request, the Company will, and will cause its Representatives to, cooperate with Parent in connection with any
discussions, negotiations or agreements with the counterparties to the Capped Call Transactions with respect to any settlement in
connection with the Capped Call Transactions; provided, that the Company shall not be required to enter into any agreements
unless such agreements are subject to the occurrence of the Effective Time. The Company will not, and will cause its
Representatives not to, without Parent’s prior consent (such consent not to be unreasonably delayed, conditioned or withheld), (x)
make amendments, modifications or other changes to the terms of the Capped Call Documents, (y) exercise any right it may have
to terminate, or cause the early settlement of, any of the Capped Call Transactions or (z) other than as described in this Section
5.9(b), enter into any discussions, negotiations, or agreements with the counterparties to the Capped Call Transactions with
respect to any of the foregoing. The Company will take all such other actions as may be required in accordance with the terms of
the Capped Call Documents, including providing any notice or other documentation required to be provided in connection with
the Merger prior to the Effective Time. Parent and its counsel shall be given a reasonable opportunity to review and comment on
any such notice or documentation, in each case before such document is provided to the applicable counterparty, and the
Company shall give reasonable and good faith consideration to any comments made by Parent and its counsel.
Section 5.10

Directors and Officers Exculpation, Indemnification and Insurance.

(a)
Existing Agreements and Protections. The Surviving Corporation, its Subsidiaries shall honor and fulfill
in all respects the indemnification, exculpation, and advancement obligations of the Company and the Company Subsidiaries and
any of their respective current or former directors and officers and any person who becomes a director or officer of the Company
or any of the Company Subsidiaries prior to the Effective Time (the “Indemnified Persons”) for acts or omissions occurring at or
prior to the Effective Time, in each case as provided in the Company Charter Documents, the certificate of incorporation and
bylaws (or other similar organizational documents) of the Company Subsidiaries and any indemnification agreement between any
Indemnified Person and the Company or any Company Subsidiary (in each case, as in effect on the Agreement Date and, in the
case of any indemnification agreement, as set forth in Section 5.10(a) of the Company Disclosure Letter). In addition,
commencing at the Effective Time and ending on the sixth (6th) anniversary of the Effective Time, the Surviving Corporation and
its Subsidiaries shall (and Parent shall cause the Surviving Corporation and its Subsidiaries to) cause the certificate of
incorporation and bylaws (and other similar organizational documents) of the Surviving Corporation and its Company
Subsidiaries to contain provisions with respect to indemnification, exculpation and the advancement of expenses with respect to
acts or omissions prior to the Effective Time that are at least as favorable as the indemnification, exculpation and advancement of
expenses provisions set forth in the Company Charter Documents and the certificate of incorporation and bylaws (or other similar
organizational documents) of the Company Subsidiaries as of the Agreement Date, as applicable, and such provisions shall not be
repealed, amended or otherwise modified (whether by operation of Law or otherwise) in any manner except as required by
applicable Law.
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(b)
Indemnification. Without limiting the generality of the provisions of Section 5.10(a), during the period
commencing at the Effective Time and ending on the sixth (6th) anniversary of the Effective Time, the Surviving Corporation
shall (and Parent shall cause the Surviving Corporation to) indemnify and hold harmless each Indemnified Person from and
against any costs, fees and expenses (including, to the extent applicable, a duty to advance reasonable attorneys’ fees and
investigation expenses), judgments, fines, losses, claims, damages, liabilities and amounts paid in settlement in connection with
any claim, proceeding, investigation or inquiry, whether civil, criminal, administrative or investigative, to the extent such claim,
proceeding, investigation or inquiry arises directly or indirectly out of or pertains directly or indirectly to (i) any action or
omission or alleged action or omission in such Indemnified Person’s capacity as a director, officer, employee or agent of the
Company or any of the Company Subsidiaries or other Affiliates that occurred prior to or at the Effective Time or (ii) any of the
Transactions; provided, however, that if, at any time prior to the sixth (6th) anniversary of the Effective Time, any Indemnified
Person delivers to Parent a written notice asserting a claim for indemnification or advancement under this Section 5.10(b), then
the claim asserted in such notice shall survive the sixth (6th) anniversary of the Effective Time until such time as such claim is
fully and finally resolved. In the event of any such claim, the Surviving Corporation shall pay all and/or advance reasonable fees
and expenses of any counsel retained by an Indemnified Person promptly after statements therefor are received. No Indemnified
Person shall be liable for any settlement effected without his or her prior express written consent.
(c)
Insurance. The Company currently maintains a directors’ and officers’ liability insurance policy (“D&O
Insurance”), an accurate and complete summary of which has been made available by the Company to Parent or Parent’s
Representatives prior to the Agreement Date. Prior to the Effective Time, notwithstanding anything to the contrary set forth in
this Agreement, the Company shall purchase a six-year “tail” prepaid policy on the D&O Insurance for the benefit of the
Indemnified Persons who are currently covered by such D&O Insurance with respect to their acts and omissions occurring prior
to the Effective Time in their capacities as directors and officers of the Company (as applicable), on terms with respect to
coverage, deductibles and amounts no less favorable than the D&O Insurance; provided, that in no event shall the Company or
the Surviving Corporation be required to expend in any one year an amount in excess of 300% of the annual premium currently
payable by the Company with respect to the D&O Insurance, it being understood that if the annual premiums payable for such
insurance coverage exceeds such amount, Parent shall be obligated to cause the Surviving Corporation to obtain a policy with the
greatest coverage available for a cost equal to such amount. The Surviving Corporation shall (and Parent shall cause the
Surviving Corporation to) maintain such “tail” policy in full force and effect and continue to honor their respective obligations
thereunder.
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(d)
Successors and Assigns. If the Surviving Corporation or any of its successors or assigns shall (i)
consolidate with or merge into any other Person and shall not be the continuing or surviving corporation or entity of such
consolidation or merger, or (ii) transfer all or substantially all of its properties and assets to any Person, then, and in each such
case, proper provisions shall be made so that the successors and assigns of the Surviving Corporation shall assume all of the
obligations of the Surviving Corporation set forth in this Section 5.10.
(e)
No Impairment; Third Party Beneficiaries. The obligations set forth in this Section 5.10 shall not be
terminated, amended or otherwise modified in any manner that adversely affects any Indemnified Person (or any other person
who is a beneficiary under the D&O Insurance or the “tail” policy referred to in Section 5.10(c) (and their heirs and
representatives)) without the prior written consent of such affected Indemnified Person or other person who is a beneficiary under
the D&O Insurance or the “tail” policy referred to in Section 5.10(c) (and their heirs and representatives). Each of the
Indemnified Persons or other persons who are beneficiaries under the D&O Insurance or the “tail” policy referred to in Section
5.10(c) (and their heirs and representatives) are intended to be third party beneficiaries of this Section 5.10, with full rights of
enforcement as if a party thereto. The rights of the Indemnified Persons (and other persons who are beneficiaries under the D&O
Insurance or the “tail” policy referred to in Section 5.10(c) (and their heirs and representatives)) under this Section 5.10 shall be
in addition to, and not in substitution for, any other rights that such persons may have under the certificate of incorporation,
bylaws or other equivalent organizational documents, any and all indemnification agreements of or entered into by the Company
or any of the Company Subsidiaries, or applicable Law (whether at law or in equity).
(f)
Joint and Several Obligations. The obligations and liability of the Surviving Corporation, Parent and
their respective Subsidiaries under this Section 5.10 shall be joint and several.
(g)
Preservation of Other Rights. Nothing in this Agreement is intended to, shall be construed to or shall
release, waive or impair any rights to directors’ and officers’ insurance claims under any policy that is or has been in existence
with respect to the Company or any of the Company Subsidiaries for any of their respective directors, officers or other
employees, it being understood and agreed that the indemnification provided for in this Section 5.10 is not prior to or in
substitution for any such claims under such policies.
Section 5.11
Transaction Litigation. Prior to the earlier of the Effective Time or the date of termination of this
Agreement pursuant to Section 7.1, the Company shall promptly notify Parent of all Legal Proceedings commenced or, to the
Knowledge of the Company, threatened against the Company or any of the Company Subsidiaries or any of their respective
directors or officers, in each case in connection with, arising from or otherwise relating to the Merger or any of the other
Transactions (“Transaction Litigation”) (including by providing copies of all pleadings with respect thereto) and thereafter keep
Parent fully informed with respect to the status thereof. The Company shall (a) give Parent reasonable opportunity (at Parent’s
sole expense and subject to a customary joint defense agreement) to participate in the defense, settlement or prosecution of any
Transaction Litigation; and (b) consult with Parent with respect to the defense, settlement and prosecution of any Transaction
Litigation. Further, the Company may not compromise, settle or come to an arrangement regarding, or propose or agree to
compromise, settle or come to an arrangement regarding, any Transaction Litigation unless Parent has consented thereto in
writing (which consent will not be unreasonably withheld, conditioned or delayed). For purposes of this Section 5.11,
“participate” means that Parent will be kept reasonably apprised of proposed strategy and other significant decisions with respect
to the avoidance of doubt, Parent’s right to “participate” in the defense and prosecution of any Transaction Litigation by the
Company (to the extent that the attorney client privilege between the Company and its counsel is not undermined or otherwise
affected), and Parent may offer comments or suggestions with respect to such Transaction Litigation, but will not be afforded any
decision-making power or other authority over such Transaction Litigation except for the settlement or compromise consent set
forth above.
49

Section 5.12
Rule 16b-3. The Company shall take all such steps as may be required to cause the Transactions, and
any other dispositions of equity securities (including derivative securities) of the Company resulting from the Transactions by
each individual who is or will be subject to the reporting requirements of Section 16(a) of the Exchange Act with respect to the
Company, to be exempt under Rule 16b-3 promulgated under the Exchange Act.
Section 5.13

Employee Matters.

(a)
For purposes of this Section 5.13, (i) the term “Covered Employees” means employees who are
employed by the Company or any Company Subsidiary as of immediately prior to the Effective Time; and (ii) the term
“Continuation Period” means the period beginning at the Effective Time and ending on the first anniversary of the Effective
Time.
(b)
During the Continuation Period, Parent shall, or shall cause the Surviving Corporation or any Company
Subsidiary to, provide to each Covered Employee for so long as such Covered Employee remains employed by Parent, the
Surviving Corporation or any Company Subsidiary during the Continuation Period, (i) compensation (such term to include salary
(or base wages, as the case may be), annual cash bonus opportunities, commissions and severance) that are, in the aggregate, no
less favorable than the compensation (excluding any equity or equity-based compensation, retention, change of control,
transaction or similar bonuses, and nonqualified deferred compensation) provided to such Covered Employee immediately prior
to the Effective Time and (ii) benefits (including the costs thereof to Company Employee Benefit Plan participants) that are, in
the aggregate, no less favorable to the benefits (excluding, any defined benefit pension plan, retiree medical benefits, equity or
equity-based compensation, retention, change of control, severance (which is covered by Section 5.13(b)), transaction or similar
bonuses, and nonqualified deferred compensation) provided to such Covered Employee immediately prior to the Effective Time.
(c)
In the event any Covered Employee first becomes eligible to participate under any employee benefit plan,
program, policy, or arrangement of Parent or the Surviving Corporation or any of their respective Subsidiaries (“Parent
Employee Benefit Plan”) following the Effective Time or during the calendar year including the Effective Time, Parent shall, or
shall cause the Surviving Corporation to: (i) waive any preexisting condition exclusions and waiting periods with respect to
participation and coverage requirements applicable to any Covered Employee under any Parent Employee Benefit Plan providing
medical, dental, or vision benefits to the same extent such limitation was waived or satisfied under the Company Employee
Benefit Plan the Covered Employee participated in immediately prior to coverage under the Parent Employee Benefit Plan and
(ii) provide each Covered Employee with credit for any copayments and deductibles paid prior to the Covered Employee’s
coverage under any Parent Employee Benefit Plan during the calendar year in which such amount was paid, to the same extent
such credit was given under the Company Employee Benefit Plan in which the Covered Employee participated immediately prior
to coverage under the Parent Employee Benefit Plan, in satisfying any applicable deductible or out-of-pocket requirements under
the Parent Employee Benefit Plan.
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(d)
As of the Effective Time, Parent shall cause the Surviving Corporation and their respective Subsidiaries
to recognize, all service of each Covered Employee prior to the Effective Time, to the Company (or any predecessor entities of
the Company or any of the Company Subsidiaries) for vesting and eligibility purposes (but not for benefit accrual purposes under
any defined benefit pension plan or retiree medical benefits, as applicable) to the same extent as such Covered Employee was
entitled, before the Effective Time, to credit for such service under any similar Company Plan in which such Covered Employee
participated immediately prior to the Effective Time. In no event shall anything contained in this Section 5.13(d) result in any
duplication of benefits for the same period of service.
(e)
Effective as of no later than the day immediately preceding the Closing Date, if requested by Parent in
writing at least ten (10) Business Days prior to the Closing Date, the Company shall cause the Kadmon Corporation, LLC Tax
Deferred Savings Plan (the “401(k) Plan”) to be terminated. If Parent provides such written notice to the Company, the
Company shall provide Parent with evidence that the 401(k) Plan has been terminated (effective as of no later than the day
immediately preceding the Closing Date), and the Company shall have taken all steps necessary to terminate the 401(k) Plan as
Parent may reasonably require. To the extent that the 401(k) Plan is terminated pursuant to Parent’s request, Covered Employees
shall be eligible to participate in a 401(k) plan maintained by Parent or the Surviving Corporation as promptly as practicable
following the Closing Date, and Parent or the Surviving Corporation shall take commercially reasonable efforts to effect a direct
rollover of any eligible rollover distributions (as defined in Section 402(c)(4) of the Code), including any outstanding loans, to
such 401(k) plan maintained by Parent or the Surviving Corporation with respect to each such Covered Employee.
(f)
Without limiting the generality of Section 8.4, nothing in this Section 5.13 shall (i) be construed to limit
the right of Parent, the Company, or any of the Company Subsidiaries (including, following the Effective Time, the Surviving
Corporation) to amend or terminate any Company Plan or other employee benefit or compensation plan, program, agreement or
arrangement to the extent such amendment or termination is permitted by the terms of the applicable plan, (ii) be construed as an
amendment to any Company Plan or other employee benefit or compensation plan, program, agreement or arrangement, (iii) be
construed to require Parent, the Company, or any of the Company Subsidiaries (including, following the Effective Time, the
Surviving Corporation) to retain the employment of any particular Person for any fixed period of time following the Effective
Time or (iv) create any third-party beneficiary or other right in any other Person, including any current or former director, officer,
employee or other service provider or any participant in any Company Plan, Parent Employee Benefit Plan or other employee
benefit plan, program, policy, arrangement or agreement (or any dependent or beneficiary thereof), including any Covered
Employee.
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Section 5.14
Confidentiality. The parties hereto acknowledge that Parent and the Company have previously
executed a nondisclosure agreement, dated as of July 20, 2021 (as amended, the “Confidentiality Agreement”), which
Confidentiality Agreement shall continue in full force and effect in accordance with its terms.
Section 5.15
Obligations of Merger Subsidiary. Parent shall take all action necessary to cause Merger Subsidiary
and the Surviving Corporation to perform their respective obligations under this Agreement and to consummate the Merger and
the Transactions upon the terms and subject to the conditions set forth in this Agreement. Parent and Merger Subsidiary will be
jointly and severally liable for the failure by either of them to perform and discharge any of their respective covenants,
agreements and obligations pursuant to and in accordance with this Agreement.
Section 5.16
Parent Vote. Immediately following the execution and delivery of this Agreement, Parent will or will
cause the sole stockholder of Merger Subsidiary, to execute and deliver to Merger Subsidiary and the Company a written consent
approving the Merger in accordance with the DGCL.
Section 5.17
Takeover Statutes. If any “takeover law” is or may become applicable to the Merger or the other
transactions contemplated by this Agreement, the Company and its board of directors shall grant such approvals and take such
actions as are necessary so that such transactions may be consummated as promptly as practicable on the terms contemplated by
this Agreement and otherwise act to eliminate or minimize the effects of such statute or regulation on such transactions.
Section 5.18
Notification of Certain Matters. Unless prohibited by applicable Law, Parent and the Company shall
each promptly notify the other party upon receiving Knowledge of any event, effect, occurrence, fact, circumstance, condition or
change that would reasonably be expected to give rise to a failure of a condition precedent in Article VI; provided, however, that
the failure to make any such notification (in and of itself) shall not be taken into account in determining whether the conditions
set forth in Article VI have been satisfied or give rise to any right of termination to any party hereto under Article VII.
Section 5.19
Actions with Respect to Company Registered Intellectual Property. The Company will prepare all
filings, make all payments or take any similar actions that must be taken by the Company, any Company Subsidiary or Buyer
following the Closing Date for the purposes of obtaining, maintaining, perfecting, extending or renewing any Company
Registered Intellectual Property during the period that is thirty (30) days following the Closing Date. The Company will provide
Buyer no later than fifteen (15) days prior to the Closing Date, a description of any filings, payments or similar actions that must
be taken by the Buyer within sixty (60) days following the Closing Date for the purposes of obtaining, maintaining, perfecting,
extending or renewing any Company Registered Intellectual Property.
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ARTICLE VI
CONDITIONS TO MERGER
Section 6.1
Conditions to Each Party’s Obligation to Effect the Merger. The respective obligations of each party to
this Agreement to effect the Merger shall be subject to the satisfaction (or waiver by Parent and the Company) of each of the
following conditions at or prior to the Closing:
(a)

Company Stockholder Approval. The Company Stockholder Approval shall have been obtained.

(b)
Governmental Approvals. The waiting periods (and any extensions thereof, including any agreements
(i.e., timing agreements or otherwise), understandings or commitments with a Governmental Authority to delay consummation of
the Transaction contemplated hereby) applicable to the consummation of the Merger under the HSR Act and any other applicable
Antitrust Law shall have expired or been terminated and neither Parent nor the Company shall have received a standard form
letter from the Federal Trade Commission (“FTC”) Bureau of Competition, in the form announced and disclosed by the FTC
Bureau of Competition on August 3, 2021 and the Parties shall not have been notified by the FTC that the underlying
investigation has been closed or otherwise resolved.
(c)
No Legal Prohibition. No Governmental Authority of competent jurisdiction shall have enacted, issued,
promulgated, entered, enforced or deemed applicable to the Merger any applicable Law, or issued or granted any Order (whether
temporary, preliminary or permanent) (any such Law or Order, a “Legal Restraint”), that is in effect and that has the effect of
making the Merger illegal or which has the effect of prohibiting, enjoining, preventing or restraining the consummation of the
Merger.
Section 6.2
Additional Parent and Merger Subsidiary Conditions. The obligations of Parent and Merger Subsidiary
to consummate the Merger shall be further subject to the satisfaction (or waiver by Parent) of each of the following conditions at
or prior to the Closing:
(a)
Compliance with Agreements and Covenants. The Company shall have performed, or complied with, in
all material respects its agreements, covenants and other obligations required by this Agreement to be performed or complied
with by the Company at or prior to the Closing Date.
(b)

Accuracy of Representations and Warranties.

(i)
The representations and warranties of the Company set forth in Section 3.2(a) and Section 3.2(b)
(first sentence only) (the “Capitalization Representations”) shall be true and correct as of the Agreement Date and as of
the Closing Date with the same force and effect as if made on and as of such date, except for any de minimis inaccuracies
(it being understood that the accuracy of those representations and warranties that address matters only as of a specified
date shall be measured as set forth in this clause (b)(i) only as of such date);
53

(ii)
The representations and warranties of the Company set forth in Section 3.1, Section 3.3(a),
Section 3.3(b), Section 3.8 and Section 3.14(g) (the “Fundamental Representations) shall be true and correct as of the
Agreement Date and as of the Closing Date with the same force and effect as if made on and as of such date, except for
those representations and warranties which address matters only as of a particular date (which representations shall have
been true and correct as of such particular date); provided, however, that for purposes of determining the accuracy of the
representation and warranty of the Company set forth in the second sentence of Section 3.14(g), for purposes of this
Section 6.2(b)(ii), qualifications based on Knowledge of the Company contained in such representation and warranty shall
be disregarded;
(iii)
The representations and warranties of the Company set forth in this Agreement (other than the
Capitalization Representations and the Fundamental Representations) shall be true and correct as of the Agreement Date
and as of the Closing Date with the same force and effect as if made on and as of such date, except (i) for any failure to be
so true and correct which has not had, or would not reasonably be expected to have, individually or in the aggregate, a
Company Material Adverse Effect, and (ii) for those representations and warranties which address matters only as of a
particular date (which representations shall have been true and correct as of such particular date, except for any failure to
be so true and correct as of such date which has not had, or would not reasonably be expected to have, individually or in
the aggregate, a Company Material Adverse Effect); provided, however, that for purposes of determining the accuracy of
the representations and warranties of the Company set forth in this Agreement for purposes of this Section 6.2(b)(iii), all
qualifications in the representations and warranties based on a “Company Material Adverse Effect” and all materiality
qualifications and other qualifications based on the word “material” or similar phrases (but not dollar thresholds)
contained in such representations and warranties shall be disregarded.
(c)
Receipt of Officers’ Certificate. Parent and Merger Subsidiary shall have received a certificate, signed
for and on behalf of the Company by an executive officer of the Company, certifying the satisfaction of the conditions set forth in
Section 6.2(a), Section 6.2(b) and Section 6.2(d).
(d)
No Company Material Adverse Effect. There shall not have occurred or arisen any Company Material
Adverse Effect that is continuing.
Section 6.3
Additional Company Conditions. The obligations of the Company to consummate the Merger shall be
further subject to the satisfaction (or waiver by the Company) of each of the following conditions at or prior to the Closing:
(a)
Compliance with Agreements and Covenants. Parent and Merger Subsidiary shall have performed, or
complied with, in all material respects all of their respective agreements, covenants and obligations required by this Agreement to
be performed or complied with by each of them at or prior to the Closing Date.
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(b)

Accuracy of Representations and Warranties.

(i)
The representations and warranties of Parent and Merger Subsidiary set forth in Section 4.1, and
Section 4.2(a) shall be true and correct in all material respects as of the Agreement Date and as of the Closing Date with
the same force and effect as if made on and as of such date, except for those representations and warranties which address
matters only as of a particular date (which representations shall have been true and correct in all material respects as of
such particular date); and
(ii)
The representations and warranties of Parent and Merger Subsidiary set forth in this Agreement
(other than set forth in Section 4.1 and Section 4.2(a)) shall be true and correct as of the Agreement Date and as of the
Closing Date with the same force and effect as if made on and as of such date, except (i) for any failure to be so true and
correct which has not had, or would not reasonably be expected to have, individually or in the aggregate, a material
adverse effect on the ability of Merger Subsidiary or Parent to consummate the Transactions, and (ii) for those
representations and warranties which address matters only as of a particular date (which representations shall have been
true and correct as of such particular date, except for any failure to be so true and correct as of such date which has not
had, or would not reasonably be expected to have, individually or in the aggregate, a material adverse effect on the ability
of Merger Subsidiary or Parent to consummate the Transactions); provided, however, that for purposes of determining the
accuracy of the representations and warranties of Parent and Merger Subsidiary set forth in this Agreement for purposes
of this Section 6.3(b)(ii), all materiality qualifications and other qualifications based on the word “material” or similar
phrases (but not dollar thresholds) contained in such representations and warranties shall be disregarded.
(c)
Receipt of Officers’ Certificate. The Company shall have received a certificate, signed for and on behalf
of Parent and Merger Subsidiary by an executive officer of each of Parent and Merger Subsidiary, certifying the satisfaction of
the conditions set forth in Section 6.3(a) and Section 6.3(b).
ARTICLE VII
TERMINATION
Section 7.1
Termination. This Agreement may be terminated and the Merger may be abandoned at any time prior to
the Effective Time, whether before or after receipt of the Company Stockholder Approval (except as provided herein), only as
follows:
(a)

by mutual written agreement of Parent and the Company; or

(b)
by either Parent or the Company if the Effective Time shall not have occurred on or before March 7,
2022 (the “Termination Date”); provided, however, that the right to terminate this Agreement pursuant to this Section 7.1(b)
shall not be available to any party hereto whose failure to perform or comply with any obligation under this Agreement has been
the principal cause of, or resulted in, the failure of the Effective Time to have occurred on or before the Termination Date; or
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(c)
by either Parent or the Company if the Stockholders Meeting shall have been held and the Company
Stockholder Approval shall not have been obtained thereat or at any adjournment or postponement thereof; or
(d)
by either Parent or the Company if any Legal Restraint permanently restraining, enjoining or otherwise
prohibiting consummation of the Merger shall become final and nonappealable (whether before or after the receipt of the
Company Stockholder Approval); or
(e)
by the Company in the event (i) of a breach of any covenant or agreement on the part of Parent or Merger
Subsidiary set forth in this Agreement or (ii) that any of the representations and warranties of Parent and Merger Subsidiary set
forth in this Agreement shall have been inaccurate when made or shall have become inaccurate, in either case such that the
conditions set forth in Section 6.3(a) and Section 6.3(b) would not be satisfied as of the time of such breach or as of the time such
representation or warranty shall have become inaccurate, as applicable; provided, however, that notwithstanding the foregoing, in
the event that such breach by Parent or Merger Subsidiary or such inaccuracies in the representations and warranties of Parent or
Merger Subsidiary are curable by Parent or Merger Subsidiary prior to the Termination Date, then the Company shall not be
permitted to terminate this Agreement pursuant to this Section 7.1(e) until thirty (30) calendar days after delivery of written
notice from the Company to Parent of such breach or inaccuracy, as applicable (it being understood that the Company may not
terminate this Agreement pursuant to this Section 7.1(e) if such breach or inaccuracy by Parent or Merger Subsidiary is cured
within such thirty (30) calendar day period); or
(f)
by the Company, at any time prior to the time the Company Stockholder Approval is obtained, if (i) the
Company Board authorizes the Company, subject to complying in all material respects with the terms of Section 5.3, to enter into
an Alternative Acquisition Agreement with respect to a Superior Proposal; and (ii) the Company pays to Parent the Company
Termination Fee in accordance with Section 7.4(a); or
(g)
by Parent in the event (i) of a breach of any covenant or agreement on the part of the Company set forth
in this Agreement or (ii) that any of the representations and warranties of the Company set forth in this Agreement shall have
been inaccurate when made or shall have become inaccurate, in either case such that the conditions set forth in Section 6.2(a) or
Section 6.2(b), as applicable, would not be satisfied as of the time of such breach or as of the time such representation or
warranty shall have become inaccurate, as applicable; provided, however, that notwithstanding the foregoing, in the event that
such breach by the Company or such inaccuracies in the representations and warranties of the Company are curable by the
Company prior to the Termination Date, then Parent shall not be permitted to terminate this Agreement pursuant to this Section
7.1(g) until thirty (30) calendar days after delivery of written notice from Parent to the Company of such breach or inaccuracy, as
applicable (it being understood that Parent and Merger Subsidiary may not terminate this Agreement pursuant to this Section
7.1(g) if such breach or inaccuracy by the Company is cured within such thirty (30) calendar day period); or
(h)
by Parent in the event that, prior to receipt of the Company Stockholder Approval, a Change of
Recommendation shall have occurred; or
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Section 7.2
Notice of Termination. A party terminating this Agreement pursuant to Section 7.1 (other than Section
7.1(a)) shall deliver a written notice to the other party setting forth specific basis for such termination and the specific provision
of Section 7.1 pursuant to which this Agreement is being terminated. A valid termination of this Agreement pursuant to Section
7.1 (other than Section 7.1(a)) shall be effective upon receipt by the non-terminating party of the foregoing written notice, validly
given.
Section 7.3
Effect of Termination. In the event of a valid termination of this Agreement pursuant to Section 7.1, this
Agreement shall be of no further force or effect without liability of any party or parties hereto, as applicable (or any stockholder,
director, manager, officer, employee, agent, consultant or representative of such party or parties) to the other party or parties
hereto, as applicable, except (a) for the terms of Section 5.4(c), Section 5.8, Section 5.14, this Section 7.3, Section 7.4 and Article
VIII, each of which shall survive the termination of this Agreement, (b) that nothing herein shall relieve any party or parties
hereto, as applicable, from liability for any Fraud committed in connection with this Agreement or any of Transactions and (c)
that nothing herein shall relieve any party or parties hereto, as applicable, from liability for Willful Breach in connection with this
Agreement or any of the Transactions. In addition to the foregoing, no termination of this Agreement shall affect the obligations
of the parties hereto set forth in the Confidentiality Agreement, all of which shall survive termination of this Agreement in
accordance with their respective terms and remain fully enforceable in accordance with their respective terms. For purposes of
this Agreement, “Willful Breach” means a breach that is a consequence of an act or omission undertaken by the breaching party
with the Knowledge that the taking of or the omission of taking such act would, or would reasonably be expected to, cause or
constitute a material breach of this Agreement; provided that, without limiting the meaning of Willful Breach, the parties hereto
acknowledge and agree that any failure by any party to consummate the Merger and the Transactions after the applicable
conditions to the Closing set forth in Article VI have been satisfied or waived (except for those conditions that by their nature are
to be satisfied at the Closing, which conditions would be capable of being satisfied at the time of such failure to consummate the
Merger), shall constitute a Willful Breach of this Agreement.
Section 7.4

Company Termination Fees.

(a)
In the event that (A) this Agreement is terminated pursuant to Section 7.1(c), (B) following the execution
of this Agreement and prior to the time at which a vote is taken on the adoption of this Agreement at the Stockholders Meeting
(or an adjournment or postponement thereof) an offer or proposal for a Competing Acquisition Transaction is publicly announced
or shall become publicly known and is not publicly withdrawn prior to the Stockholders Meeting and (C) within twelve (12)
months following the termination of this Agreement pursuant to Section 7.1(c), the foregoing Competing Acquisition Transaction
is consummated or the Company enters into an Alternative Acquisition Agreement with respect to a Competing Acquisition
Transaction, then within two (2) Business Days after the earlier of the entry into an Alternative Acquisition Agreement and the
consummation of such Competing Acquisition Transaction, the Company shall pay to Parent (or its designee) the Company
Termination Fee. “Company Termination Fee” means an amount equal to $60,125,000. In the event that this Agreement is
terminated pursuant to Section 7.1(f), then as a condition to such termination of this Agreement, the Company shall pay to Parent
(or its designee) the Company Termination Fee by wire transfer of immediately available funds to an account or accounts
designated in writing by Parent.
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(b)
In the event that (A) this Agreement is terminated pursuant to Section 7.1(b) (but in the case of a
termination by the Company, only if at such time Parent would not be prohibited from terminating this Agreement pursuant to the
proviso to Section 7.1(b) or Section 7.1(g) as a result of the material breach of the Company’s covenants and agreements set forth
in Section 5.3, (B) any Person shall have publicly disclosed an offer or proposal for a Competing Acquisition Proposal after the
date hereof and shall not have publicly withdrawn such offer or proposal for a Competing Acquisition Proposal prior to (1) in the
case of this Agreement being subsequently terminated pursuant to Section 7.1(b), the date that is two (2) Business Days prior to
the Termination Date or (2) in the case of this Agreement being subsequently terminated pursuant to Section 7.1(g), the time of
the breach or failure to perform giving rise to such termination and (C) within twelve (12) months following the termination of
this Agreement pursuant to Section 7.1(b) or Section 7.1(g), the foregoing Competing Acquisition Transaction is consummated,
or the Company enters into an Alternative Acquisition Agreement with respect to a Competing Acquisition Transaction, then
within two (2) Business Days after the earlier of the entry into such Alternative Acquisition Agreement and the consummation of
such Competing Acquisition Transaction, the Company shall pay to Parent (or its designee) the Company Termination Fee by
wire transfer of immediately available funds to an account or accounts designated in writing by Parent.
(c)
In the event that this Agreement is terminated pursuant to Section 7.1(h), then within two (2) Business
Days after demand by Parent, the Company shall pay to Parent (or its designee) the Company Termination Fee by wire transfer of
immediately available funds to an account or accounts designated in writing by Parent.
(d)
The parties hereto acknowledge and hereby agree that in no event shall the Company be required to pay
the Company Termination Fee on more than one occasion, whether or not the Company Termination Fee may be payable under
more than one provision of this Agreement at the same or at different times and the occurrence of different events.
(e)
Recovery. Parent, Merger Subsidiary and the Company hereby acknowledge and agree that the
covenants set forth in this Section 7.4 are an integral part of this Agreement and the Merger, and that, without these agreements,
Parent, Merger Subsidiary and the Company would not have entered into this Agreement. Accordingly, if the Company fails to
promptly pay any amounts due pursuant to Section 7.4 and, in order to obtain such payment, Parent commences a Legal
Proceeding that results in a judgment against the Company for the amount set forth in Section 7.4 or any portion thereof, the
Company will pay to Parent its out-of-pocket costs and expenses (including reasonable attorneys’ and experts’ fees and costs) in
connection with such Legal Proceeding, together with interest on such amount or portion thereof at the annual rate equal to the
prime rate as published in The Wall Street Journal in effect on the date that such payment or portion thereof was required to be
made plus 1% through the date that such payment or portion thereof was actually received, or a lesser rate that is the maximum
permitted by applicable Law.
(f)
Acknowledgement. Each of the parties acknowledges and agrees that the damages resulting from
termination of this Agreement under circumstances where a Company Termination Fee is payable are uncertain and incapable of
accurate calculation and therefore, the amounts payable pursuant to Section 7.4 are not a penalty but rather constitute liquidated
damages in a reasonable amount that will compensate Parent for the efforts and resources expended and opportunities foregone
while negotiating this Agreement and in reliance on this Agreement and on the expectation of the consummation of the
Transactions and shall be (together with all interest as described in Section 7.4(e)) the sole monetary remedy of Parent in the
event of a termination of this Agreement where the Company Termination Fee is payable by the Company pursuant to Section 7.4
and the Company Termination Fee is actually paid to Parent.
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ARTICLE VIII
MISCELLANEOUS PROVISIONS
Section 8.1
Amendment or Supplement. Subject to applicable Law, this Agreement may be amended by the parties
hereto at any time only by execution of an instrument in writing signed on behalf of each of Parent, Merger Subsidiary and the
Company; provided, however, that after the Company Stockholder Approval shall have been obtained, no amendment shall be
made to this Agreement that requires the further approval of such stockholders of the Company without such further approval.
Section 8.2
Extension of Time, Waiver, etc. At any time prior to the Effective Time, any party may, subject to
applicable Law: (a) waive any inaccuracies in the representations and warranties of any other party hereto; provided, however,
that after adoption of this Agreement by the holders of Company Common Stock (if applicable), no waiver shall be made which
would pursuant to applicable Law require further approval by such holders without obtaining such further approval; (b) extend
the time for the performance of any of the obligations or acts of any other party hereto; or (c) to the extent permitted by
applicable Law, waive compliance by the other party with any of the agreements contained in this Agreement. Notwithstanding
the foregoing, no failure or delay by the Company, Merger Subsidiary or Parent in exercising any right hereunder shall operate as
a waiver of rights, nor shall any single or partial exercise of such rights preclude any other or further exercise of such rights or the
exercise of any other right hereunder. Any agreement on the part of a party hereto to any such extension or waiver shall be valid
only if set forth in an instrument in writing signed on behalf of such party.
Section 8.3
No Survival. None of the representations and warranties in this Agreement or in any instrument
delivered pursuant to this Agreement shall survive the Closing. This Section 8.3 shall not limit the survival of any covenant or
agreement of the parties hereto contained in this Agreement which by its terms contemplates performance in whole or in part
after the Closing.
Section 8.4
Entire Agreement; No Third Party Beneficiary. This Agreement, including the exhibits hereto, the
Company Disclosure Letter and the documents and instruments relating to the Merger referred to in this Agreement, constitutes,
together with the Confidentiality Agreement, the entire agreement, and supersedes all prior agreements and understandings, both
written and oral, among the parties hereto with respect to the subject matter of this Agreement, provided, however, the
Confidentiality Agreement shall not be superseded, shall survive any termination of this Agreement and shall continue in full
force and effect until the earlier to occur of (a) the Effective Time and (b) the date on which the Confidentiality Agreement is
terminated in accordance with its terms. EACH PARTY HERETO AGREES THAT, EXCEPT FOR THE REPRESENTATIONS
AND WARRANTIES CONTAINED IN THIS AGREEMENT OR IN ANY CERTIFICATE DELIVERED IN CONNECTION
WITH THE CONSUMMATION OF THE MERGER, NEITHER PARENT AND MERGER SUBSIDIARY, ON THE ONE
HAND, NOR THE COMPANY, ON THE OTHER HAND, MAKES ANY REPRESENTATIONS OR WARRANTIES, AND
EACH PARTY HEREBY DISCLAIMS ANY OTHER REPRESENTATIONS OR WARRANTIES (EXPRESS OR IMPLIED),
AS TO THE ACCURACY OR COMPLETENESS OF ANY OTHER INFORMATION MADE AVAILABLE WITH RESPECT
TO, OR IN CONNECTION WITH, THE NEGOTIATION, EXECUTION OR DELIVERY OF THIS AGREEMENT OR THE
TRANSACTIONS, NOTWITHSTANDING THE DELIVERY OR DISCLOSURE TO THE OTHER OR THE OTHER’S
REPRESENTATIVES OF ANY DOCUMENTATION OR OTHER INFORMATION WITH RESPECT TO ANY ONE OR
MORE OF THE FOREGOING. This Agreement is not intended, and shall not be deemed, to create any agreement of
employment with any person, to confer any rights or remedies upon any person other than the parties hereto and their respective
successors and permitted assigns or to otherwise create any third-party beneficiary hereto, except (a) with respect to the
Indemnified Persons who are express third party beneficiaries of Section 5.10 and (b) from and after the Effective Time, the right
of the holders of Company Common Stock to receive the Merger Consideration payable in accordance with Section 1.3.
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Section 8.5

Applicable Law; Jurisdiction.

(a)
THIS AGREEMENT SHALL BE INTERPRETED, CONSTRUED AND GOVERNED BY AND IN
ACCORDANCE WITH THE LAWS OF THE STATE OF DELAWARE, REGARDLESS OF THE LAWS THAT MIGHT
OTHERWISE GOVERN UNDER APPLICABLE CONFLICTS OF LAW PRINCIPLES. The parties hereto hereby irrevocably
submit to the personal jurisdiction of the Court of Chancery of the State of Delaware or, if such Court of Chancery shall lack
subject matter jurisdiction, the federal courts of the United States of America located in the County of New Castle, Delaware,
solely in respect of the interpretation and enforcement of the provisions of (and any claim or cause of action arising under or
relating to) this Agreement and of the documents referred to in this Agreement, and in respect of the Transactions, and hereby
waive, and agree not to assert, as a defense in any action, suit or proceeding for the interpretation or enforcement hereof or of any
such document, that it is not subject thereto or that such action, suit or proceeding may not be brought or is not maintainable in
said courts or that the venue thereof may not be appropriate or that this Agreement or any such document may not be enforced in
or by such courts, and the parties hereto irrevocably agree that all claims relating to such action, suit or proceedings shall be
heard and determined in such courts. The parties hereto hereby consent to and grant any such court jurisdiction over the person
of such parties and, to the extent permitted by Law, over the subject matter of such dispute and agree that mailing of process or
other papers in connection with any such action or proceeding in the manner provided in Section 8.9 or in such other manner as
may be permitted by Law shall be valid and sufficient service thereof.
(b)
EACH PARTY ACKNOWLEDGES AND AGREES THAT ANY CONTROVERSY WHICH MAY
ARISE UNDER THIS AGREEMENT IS LIKELY TO INVOLVE COMPLICATED AND DIFFICULT ISSUES, AND
THEREFORE EACH SUCH PARTY HEREBY IRREVOCABLY AND UNCONDITIONALLY WAIVES TO THE FULLEST
EXTENT PERMITTED BY LAW ANY RIGHT SUCH PARTY MAY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY
ACTION OR PROCEEDING DIRECTLY OR INDIRECTLY ARISING OUT OF OR RELATING TO THIS AGREEMENT OR
THE TRANSACTIONS. EACH PARTY HEREBY CERTIFIES AND ACKNOWLEDGES THAT (i) NO REPRESENTATIVE,
AGENT OR ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH
OTHER PARTY WOULD NOT, IN THE EVENT OF ANY ACTION OR PROCEEDING, SEEK TO ENFORCE THE
FOREGOING WAIVER, (ii) EACH PARTY UNDERSTANDS AND HAS CONSIDERED THE IMPLICATIONS OF THIS
WAIVER, (iii) EACH PARTY MAKES THIS WAIVER VOLUNTARILY AND (iv) EACH PARTY HAS BEEN INDUCED TO
ENTER INTO THIS AGREEMENT AND THE TRANSACTIONS BY, AMONG OTHER THINGS, THE MUTUAL
WAIVERS AND CERTIFICATIONS CONTAINED IN THIS SECTION 8.5.
60

Section 8.6

Specific Performance.

(a)
The parties hereto agree that irreparable damage for which monetary damages, even if available, would
not be an adequate remedy would occur in the event that the parties hereto do not perform the provisions of this Agreement
(including any party hereto failing to take such actions as are required of it hereunder in order to consummate this Agreement) in
accordance with its specified terms or otherwise breach such provisions. The parties hereto acknowledge and agree that, subject
to Section 7.4, (A) the parties hereto will be entitled, in addition to any other remedy to which they are entitled at law or in
equity, to an injunction, specific performance and other equitable relief to prevent breaches (or threatened breaches) of this
Agreement and to enforce specifically the terms and provisions hereof; (B) the provisions of Section 7.4 are not intended to and
do not adequately compensate Parent and Merger Subsidiary for the harm that would result from a breach of this Agreement, and
will not be construed to diminish or otherwise impair in any respect any party’s right to an injunction, specific performance and
other equitable relief; and (C) the right of specific enforcement is an integral part of the Transactions and without that right,
neither the Company nor Parent would have entered into this Agreement.
(b)
The parties hereto hereby agree not to raise any objections to the availability of the equitable remedy of
specific performance to prevent or restrain breaches or threatened breaches of this Agreement by any party hereto, and to
specifically enforce the terms and provisions of this Agreement to prevent breaches or threatened breaches of, or to enforce
compliance with, the covenants and obligations of any party under this Agreement. Any party hereto seeking an injunction or
injunctions to prevent breaches of this Agreement and to enforce specifically the terms and provisions of this Agreement will not
be required to provide any bond or other security in connection with such injunction or enforcement, and each party hereto
irrevocably waives any right that it may have to require the obtaining, furnishing or posting of any such bond or other security.
The parties hereto further agree that (i) by seeking the remedies provided for in this Section 8.6, a party hereto shall not in any
respect waive its right to seek any other form of relief that may be available to a party under this Agreement in the event that this
Agreement has been terminated or in the event that the remedies provided for in this Section 8.6 are not available or otherwise
are not granted, and (ii) nothing set forth in this Section 8.6 shall require any party hereto to institute any proceeding for (or limit
any party’s right to institute any proceeding for) specific performance under this Section 8.6 prior or as a condition to exercising
any termination right under Article VII (and pursuing damages after such termination), nor shall the commencement of any legal
proceeding pursuant to this Section 8.6 or anything set forth in this Section 8.6 restrict or limit any party’s right to terminate this
Agreement in accordance with the terms of Article VII or pursue any other remedies under this Agreement that may be available
then or thereafter.
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(c)
Notwithstanding anything to the contrary in this Agreement, to the extent any party hereto brings an
action, suit or proceeding to enforce specifically the performance of the terms and provisions of this Agreement (other than an
action to specifically enforce any provision that expressly survives termination of this Agreement) when expressly available to
such party pursuant to the terms of this Agreement, the Termination Date shall automatically be extended to (i) the twentieth
(20th) business day following the resolution of such action, suit or proceeding, or (ii) such other time period established by the
court presiding over such action, suit or proceeding.
Section 8.7

Non-Reliance.

(a)
Parent and Merger Subsidiary hereby acknowledge and agree (each for itself and on behalf of its
Affiliates and Representatives) that, as of the Agreement Date, Parent, Merger Subsidiary and their respective Affiliates and
Representatives (a) have received full access to (i) such books and records, facilities, equipment, contracts and other assets of the
Company that Parent and Merger Subsidiary and their respective Affiliates and Representatives, as of the Agreement Date, have
requested to review and (ii) the electronic data room hosted by the Company in connection with the transactions contemplated by
this Agreement (the “Electronic Data Room”), and (b) have had full opportunity to meet with the management of the Company
and to discuss the business and assets of the Company.
(b)
In connection with the due diligence investigation of the Company by Merger Subsidiary and Parent and
their respective Affiliates and Representatives, Merger Subsidiary and Parent and their respective Affiliates and Representatives
have received and may continue to receive after the Agreement Date from the Company and its Affiliates and Representatives
certain estimates, projections, forecasts and other forward-looking information, as well as certain business plan information,
regarding the Company and its business and operations. Merger Subsidiary and Parent hereby acknowledge and agree that: (i)
there are uncertainties inherent in attempting to make such estimates, projections, forecasts and other forward-looking statements,
as well as in such business plans, with which Merger Subsidiary and Parent are familiar; (ii) Merger Subsidiary and Parent are
taking full responsibility for making their own evaluation of the adequacy and accuracy of all estimates, projections, forecasts
and other forward-looking information, as well as such business plans, so furnished to them (including the reasonableness of the
assumptions underlying such estimates, projections, forecasts, forward-looking information or business plans); and (iii) except in
the case of Fraud, Merger Subsidiary and Parent hereby waive any claim against the Company or any Company Subsidiaries, or
any of their respective Affiliates or Representatives with respect to any information described in this Section 8.7 and have relied
solely on the results of their own independent investigation and on the representations and warranties made by the Company and
contained in Article III. Accordingly, Merger Subsidiary and Parent hereby acknowledge and agree that none of the Company
nor any Company Subsidiaries, or any of their respective Affiliates or Representatives, has made or is making any express or
implied representation or warranty with respect to such estimates, projections, forecasts, forward-looking statements or business
plans (including the reasonableness of the assumptions underlying such estimates, projections, forecasts, forward-looking
statements or business plans).
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Section 8.8
Assignment. Neither this Agreement nor any of the rights, interests or obligations hereunder shall be
assigned by any of the parties hereto, in whole or in part (whether by operation of law or otherwise), without the prior written
consent of the other parties hereto, and any attempt to make any such assignment without such consent shall be null and void,
except that each of Parent and Merger Subsidiary may assign, in its sole discretion, any or all of its rights, interests and
obligations under this Agreement to any one or more direct or indirect wholly owned Subsidiaries of Parent without the consent
of the Company, but no such assignment shall relieve Parent or Merger Subsidiary of any of its obligations under this
Agreement. Subject to the preceding sentence, this Agreement will be binding upon, inure to the benefit of and be enforceable by
the parties hereto and their respective successors and assigns.
Section 8.9
Notices. All notices, requests, consents, claims, demands, waivers and other communications hereunder
shall be in writing and shall be deemed to have been given (a) when delivered by hand (with proof of delivery); (b) when
received by the addressee if sent by a nationally recognized overnight courier (receipt requested); (c) on the date sent by e-mail if
sent during normal business hours of the recipient, and on the next Business Day if sent after normal business hours of the
recipient or (d) when received by the addressee if sent by certified or registered mail, return receipt requested, postage prepaid.
Such communications must be sent to the respective parties at the following addresses (or at such other address for a party as
shall be specified in a notice given in accordance with this Section 8.9):
if to Merger Subsidiary or Parent:
Sanofi
54, rue La Boétie
75008 Paris - France
Email:
Global_GeneralCounsel@sanofi.com
Attention:
General Counsel
with a copy to (which copy shall not constitute notice):
Weil, Gotshal & Manges LLP
767 Fifth Avenue
New York, NY 10153
Attention:
Michael J. Aiello;
Eoghan Keenan
E-mail:
michael.aiello@weil.com;
eoghan.keenan@weil.com
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if to the Company:
Kadmon Holdings, Inc.
450 East 29th Street
New York, NY 10016
Email:
greg@kadmon.com
Attention:
Gregory S. Moss
with a copy to (which copy shall not constitute notice):
DLA Piper LLP (US)
6225 Smith Avenue
Baltimore, MD 21209
Attention:
Howard Schwartz;
J.A. Glaccum
E-mail:
howard.schwartz@dlapiper.com;
j.a.glaccum@us.dlapiper.com

Section 8.10
Severability. Any term or provision of this Agreement that is invalid or unenforceable in any situation
in any jurisdiction shall not affect the validity or enforceability of the remaining terms and provisions of this Agreement or the
validity or enforceability of the offending term or provision in any other situation or in any other jurisdiction. If a final judgment
of a court of competent jurisdiction declares that any term or provision of this Agreement is invalid or unenforceable, the parties
hereto agree that the court making such determination shall have the power to limit such term or provision, to delete specific
words or phrases or to replace such term or provision with a term or provision that is valid and enforceable and that comes closest
to expressing the intention of the invalid or unenforceable term or provision, and this Agreement shall be valid and enforceable as
so modified. In the event such court does not exercise the power granted to it in the prior sentence, the parties hereto agree to
replace such invalid or unenforceable term or provision with a valid and enforceable term or provision that will achieve, to the
extent possible, the economic, business and other purposes of such invalid or unenforceable term or provision.
Section 8.11
Fees and Expenses. Except as expressly provided for in this Agreement, including Section 5.4(c) and
Section 5.6(a), all fees and expenses shall be paid by the Party incurring such fees or expenses, whether or not the Merger is
consummated.
Section 8.12

Construction.

(a)
For purposes of this Agreement, whenever the context requires: (i) the singular number shall include the
plural, and vice versa; (ii) the masculine gender shall include the feminine and neuter genders; (iii) the feminine gender shall
include the masculine and neuter genders; and (iv) the neuter gender shall include the masculine and feminine genders.
(b)
The parties hereto agree that any rule of construction to the effect that ambiguities are to be resolved
against the drafting party shall not be applied in the construction or interpretation of this Agreement.
(c)
As used in this Agreement, (i) the words “include” and “including,” and variations thereof, shall not be
deemed to be terms of limitation, but rather shall be deemed to be followed by the words “without limitation”, (ii) the word
“extent” in the phrase “to the extent” shall mean the degree to which a subject or other thing extends, and such phrase shall not
mean simply “if”, (iii) the word “or” shall not be exclusive, (iv) the word “will” shall be construed to have the same meaning as
the word “shall” and (v) the words “herein”, “hereof” and “hereunder”, and words of similar import, shall be construed to refer to
this Agreement in its entirety and not to any particular provision hereof.
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(d)
Except as otherwise indicated, all references in this Agreement to “Sections” and “Exhibits” are intended
to refer to Sections of this Agreement and Exhibits to this Agreement. The headings contained in this Agreement and in the table
of contents to this Agreement are for reference purposes only and shall not affect in any way the meaning or interpretation of this
Agreement.
(e)
The phrases “made available to”, “provided to,” “furnished to,” by the Company, and phrases of similar
import when used in this Agreement, unless the context otherwise requires, means that a copy of the information or material
referred to (i) has been provided by the Company to Parent, including by means of being provided for review in the Electronic
Data Room, in connection with this Agreement (ii) has been filed by the Company in the Electronic Data Gathering, Analysis,
and Retrieval (EDGAR) Database for the SEC, in each case, at least one (1) day prior to the Agreement Date.
(f)
When calculating the period of time before which, within which or after which any act is to be done or
step taken pursuant to this Agreement, (i) the date that is the reference date in calculating such period shall be excluded and (ii) if
the last day of such period is not a Business Day, the period in question shall end on the next succeeding Business Day. All
references in this Agreement to a number of days are to such number of calendar days unless Business Days are specified.
(g)

Unless otherwise specifically indicated, any reference in this Agreement to $ means U.S. dollars.

(h)
The word “extent” in the phrase “to the extent” shall mean the degree to which a subject or other thing
extends, and such phrase shall not mean simply “if.”
(i)

References to a person are also to is permitted successors and assigns.

Section 8.13
Counterparts; Signatures. This Agreement may be executed in one or more counterparts, each of
which shall be deemed an original but all of which together shall be considered one and the same agreement and shall become
effective when counterparts have been signed by each of the parties hereto and delivered to the other parties, it being understood
that all parties need not sign the same counterpart. This Agreement may be executed and delivered by facsimile transmission, by
electronic mail in “portable document format” (“.pdf”) form, or by any other electronic means intended to preserve the original
graphic and pictorial appearance of a document, or by combination of such means.
[Signature page follows]
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the date first written above
by their respective officers thereunto duly authorized.
SANOFI
By:

/s/ Karen Linehan
Name: Karen Linehan
Title:
Executive Vice President, Legal Affairs and General
Counsel

LATOUR MERGER SUB, INC.
By:

/s/ Gustavo Pesquin
Name: Gustavo Pesquin
Title:
President

KADMON HOLDINGS, INC.
By:

/s/ Harlan W. Waksal
Name: Harlan W. Waksal
Title:
President and Chief Executive Officer

[Signature Page]

EXHIBIT A
DEFINITIONS
1.1
Cross Reference Table. The following terms defined elsewhere in this Agreement in the Sections set forth
below will have the respective meanings therein defined.
Terms
401(k) Plan
Acceptable Confidentiality Agreement
Agreement Date
Agreement
Alternative Acquisition Agreement
Balance Sheet
Capitalization Date
Capitalization Representations
CBAs
Certificates
Change of Recommendation
Closing Date
Closing
Common Stock Merger Consideration
Company
Company Board
Company Board Recommendation
Company Charter Documents
Company Disclosure Letter
Company Equity Appreciation Right Consideration
Company Financial Advisor
Company Material Contract
Company Option Merger Consideration
Company Preferred Stock
Company Registered Intellectual Property
Company SEC Reports
Company Stock Appreciation Right Consideration
Company Stockholder Approval
Company Subsidiaries
Company Termination Fee
Confidentiality Agreement
Continuation Period
Convertible Notes
Convertible Preferred Stock
Covered Employees
D&O Insurance
Determination Notice
DGCL
Dissenting Shares
Effective Time

Definition
Section 5.13(e)
Section 5.3(b)
Preamble
Preamble
Section 5.3(a)(iv)
Section 3.5(c)
Section 3.2(a)
Section 6.2(b)(i)
Section 3.15
Section 1.3(a)
Section 5.3(d)(i)
Section 1.1(b)
Section 1.1(b)
Section 1.2(a)
Preamble
Recitals
Section 3.3(b)
Section 3.1
Article III
Section 1.5(b)
Section 3.8
Section 3.17(a)
Section 1.5(a)
Section 3.2(a)
Section 3.14(a)
Section 3.5(a)
Section 1.5(b)
Section 3.3(a)
Section 3.1
Section 7.4(a)
Section 5.14
Section 5.13(a)
Section 5.9
Section 3.2(a)
Section 5.13(a)
Section 5.10(c)
Section 5.3(e)(ii)
Section 1.1(a)
Section 1.4
Section 1.1(c)

Electronic Data Room
Equity Interests
Exchange Agent
Exchange Fund
Foreign Antitrust Laws
FTC
Fundamental Representations
Government Antitrust Entity

Section 8.7(a)
Section 3.2(b)
Section 1.3(a)
Section 1.3(a)
Section 3.3(c)
Section 6.1(b)
Section 6.2(b)(ii)
Section 5.6(d)(ii)

Indemnified Persons
Indenture
Insurance Policies
Interim Period
Leased Real Property
Legal Restraint
Merger Consideration
Merger Subsidiary
Merger
Notice Period
Parent Employee Benefit Plan
Parent
Permits
Preferred Stock Merger Consideration
Proxy Statement
SEC
Stockholders Meeting
Surviving Corporation
Termination Date
Transaction Litigation
Uncertificated Shares
Willful Breach

Section 5.10(a)
Section 5.9(a)
Section 3.16
Section 5.1
Section 3.18(b)
Section 6.1(c)
Section 1.2(a)
Preamble
Recitals
Section 5.3(e)(ii)
Section 5.13(c)
Preamble
Section 3.12(c)
Section 1.2(d)
Section 5.4
Section 3.5(a)
Section 5.5
Section 1.1(a)
Section 7.1(b)
Section 5.11
Section 1.3(a)
Section 7.3

1.2
Certain Definitions. The following terms, as used herein, have the following meanings, which meanings shall
be applicable equally to the singular and plural of the terms defined:
“Acquisition Proposal” means any bona fide written offer, proposal or similar indication of interest contemplating or
otherwise relating to an Acquisition Transaction (other than an offer, proposal or similar indication of interest by Parent, Merger
Subsidiary or one of Parent’s other Subsidiaries).
“Acquisition Transaction” means any transaction or series of related transactions (other than the Transactions) involving:
(i) any acquisition or purchase by any Person, directly or indirectly, of more than fifteen percent (15%) of any class of
outstanding voting or equity securities of the Company, or any tender offer (including a self-tender offer) or exchange offer that,
if consummated, would result in such Person beneficially owning more than fifteen percent (15%) of any class of outstanding
voting or equity securities of the Company; (ii) any merger, consolidation, share exchange, business combination, joint venture,
recapitalization, reorganization or other similar transaction involving the Company and any Person; or (iii) any sale, lease,
exchange, transfer or other disposition to any Person of more than fifteen percent (15%) of the consolidated assets, revenue or net
income of the Company and the Company Subsidiaries (with assets being measured by the fair market value thereof); provided
that, for the avoidance of doubt, all references to “Person” in this definition shall include any “group” as defined pursuant to
Section 13(d) of the Exchange Act but shall exclude Parent or any of its Affiliates or Representatives.

“Affiliate” of a Person means any other Person that directly or indirectly, through one or more intermediaries, controls, is
controlled by, or is under common control with, such Person. The term “control” (including the terms “controlled by” and “under
common control with”) means the possession, directly or indirectly, of the power to direct or cause the direction of the
management and policies of a Person, whether through the ownership of voting securities, by contract or otherwise.
“Anti-Corruption Laws” means the Foreign Corrupt Practices Act of 1977; the Anti-Kickback Act of 1986; the UK
Bribery Act of 2010; and the Anti-Bribery Laws of the People’s Republic of China or any applicable Laws of similar effect, in
each case, as amended and the related regulations and published interpretations thereunder; and any other anti-bribery, anticorruption, anti-money laundering, export controls or sanctions Laws promulgated by any Governmental Authority.
“Antitrust Law” means the Sherman Act, as amended, the Clayton Act, as amended, the Federal Trade Commission Act,
as amended, the HSR Act, and all other Laws, including merger control Laws and Foreign Antitrust Laws, prohibiting, limiting,
or promulgated or intended to govern conduct having the purpose or effect of monopolization, restraint of trade, or substantial
lessening of competition.
“Belumosudil” means 2-{3-[4-(1H-indazol-5-ylamino)-2-quinazolinyl]phenoxy}-N-(propan-2-yl) acetamide, which has
several synonyms including but not limited to 2-[3-[4-(1H-indazol-5-ylamino)quinazolin-2-yl]phenoxy]-N-isopropylacetamide,
2-[3-[4-(1H-indazol-5-ylamino)quinazolin-2-yl]phenoxy]-N-propan-2-ylacetamide,
2-[3-[4-(1H-indazol-5-ylamino)-2quinazolinyl]phenoxy]-N-(1-methylethyl)-acetamide, “KD025”, KD-025 and Slx-2119, and any salt, including methane sulfonic
acid salt, any metabolite, prodrug, free-base form, hydrate, solvate, chelate, amorphous form, crystalline form, co-crystalline
form, polymorph, racemate, isotope, isomer, stereoisomer, enantiomer, tautomer, optically active form thereof.
“Business Day” means any day except Saturday, Sunday or any other day on which commercial banks located in New
York are authorized or required by Law to be closed for business.
“Capped Call Documentation” means the written confirmations that relate to call options on the Company Common Sock
relating to the Convertible Notes.
“Capped Call Transactions” means the transactions contemplated by the Capped Call Documentation.

“CARES Act” means the Coronavirus Aid, Relief, and Economic Security Act of 2020 (Pub. L. 116–136) (including any
changes in state or local law that are analogous to provisions of the CARES Act or adopted to conform to the CARES Act),
including the Paycheck Protection Program Flexibility Act (P.L.116-142), and any legislative or regulatory guidance issued
pursuant thereto.
“Certificate of Designation” means the Certificate of Designation of the Company, dated July 26, 2016 designating the
Convertible Preferred Stock.
“Clinical Trials” means, together with the ROCKSTAR Study, KD025-208, a separate study consisting of 54 patients,
formed a combination of Phase 2 Clinical Trials powered to achieve statistical significance in a clinically significant primary
endpoint of overall response rate as defined by the 2014 NIH Consensus Development Project on Clinical Trials in cGVHD and
as assessed by investigators.
“Code” means Internal Revenue Code of 1986, as amended.
“Company Common Stock” means the common stock, par value $0.001 per share, of the Company.
“Company Employee” means any employee or officer of the Company or any of the Company Subsidiaries.
“Company Employee Agreement” means any employment, consulting, bonus, incentive, deferred compensation, equity
or equity-based compensation, severance, termination, retention, transaction bonus, change in control, or other similar Contract,
other than any Company Employee Benefit Plan, between: (i) the Company or any Company Subsidiaries and (ii) any current or
former Company Employee or director or other individual service provider of the Company or any Company Subsidiary.
“Company Employee Benefit Plan” means an Employee Benefit Plan maintained, adopted, sponsored, contributed or
required to be contributed to by the Company, any Company Subsidiary or any Entity with which the Company or any Company
Subsidiary is considered a single employer under Section 414(b), (c) or (m) of the Code (a “Company ERISA Affiliate”) with
respect to any current or former employee, officer or director of the Company or any of the Company Subsidiaries or any
beneficiary or dependent thereof or with respect to which the Company, any of the Company Subsidiaries or any Company
ERISA Affiliate would reasonably be expected to have any material liability.
“Company Equity Appreciation Right” means equity appreciation rights issued by the Company pursuant to a Stock
Plan.
“Company Equity Awards” means the Company Options, Company Stock Appreciation Rights and Company Equity
Appreciation Rights, issued under the Stock Plans.
“Company ESPP” means the Kadmon Holdings, Inc. Amended and Restated 2016 Employee Stock Purchase Plan.

“Company Intellectual Property” means all of the Intellectual Property Rights owned or purported to be owned by the
Company or any Company Subsidiary (whether solely or jointly with one or more other Persons) or exclusively licensed to the
Company or any Company Subsidiary.
“Company Intervening Event” means any event, development or change in circumstances that materially affects the
business, assets or operations of the Company (other than any event, occurrence, fact or change primarily resulting from a breach
of this Agreement by the Company) and that was neither known to the Company Board nor reasonably foreseeable as of or prior
to the date of this Agreement, which event, occurrence, fact or change becomes known to the Company Board prior to the
Company Stockholder Approval, other than (a) changes in the Company Common Stock price, in and of itself (however, the
underlying reasons for such changes may constitute a Change Intervening Event), (b) any Acquisition Proposal or (c) the fact
that, in and of itself, the Company exceeds any internal or published projections, estimates or expectations of the Company’s
revenue, earnings or other financial performance or results of operations for any period, in and of itself (however, the underlying
reasons for such events may constitute a Company Intervening Event).
“Company Material Adverse Effect” means any event, effect, occurrence, fact, circumstance, condition or change that,
individually or in the aggregate, has had or would be reasonably likely to have a material adverse effect on (a) the business,
operations, condition (financial or otherwise) or results of operations of the Company and the Company Subsidiaries, taken as a
whole, or (b) the ability of the Company to consummate the Transactions; provided, however, that, none of the following shall be
deemed in and of themselves, either alone or in combination, to constitute, and except as provided below, none of the following
shall be taken into account in determining whether there is, or would reasonably be likely to be, a Company Material Adverse
Effect:
(i)
general economic or political conditions (or changes or disruptions in such conditions) in the United
States or any other country or region in the world, or conditions in the global economy generally;
(ii)
conditions (or changes or disruptions in such conditions) generally affecting the industries in which the
Company and Company Subsidiaries operate;
(iii)
conditions (or changes or disruptions in such conditions) in the securities markets, capital markets, credit
markets, currency markets or other financial markets in the United States or any other country or region in the world, including
(A) changes in interest rates in the United States or any other country or region in the world and changes in exchange rates for the
currencies of any countries and (B) any suspension of trading in equity, debt, derivative or hybrid securities, securities generally
(including Company Common Stock) on any securities exchange or over-the-counter market operating in the United States or any
other country or region in the world;
(iv)
political conditions (or changes or disruptions in such conditions) in the United States or any other
country or region in the world or acts of war (whether or not declared), armed or unarmed hostilities or attacks, acts of terrorism,
sabotage, or the escalation or worsening thereof in the United States or any other country or region in the world;

(v)
(A) the failure of Parent or Merger Subsidiary to comply with their respective obligations under this
Agreement, (B) any actions taken by the Company or the Company Subsidiaries to which Parent has requested or (C) the
Company taking any action required by this Agreement;
(vi)
any changes in applicable Law (including COVID-19 Measures), accounting rules (including GAAP) or
other legal or regulatory conditions or the enforcement, implementation or interpretation thereof;
(vii)
other than for purposes of Section 3.3(c) and Section 3.3(d) (but subject to disclosure in the Company
Disclosure Letter for such Sections), the announcement, pendency or completion of this Agreement;
(viii)
any natural hurricane, earthquake, flood, disaster, acts of God, pandemic (including COVID-19) or
other force majeure events in the United States or any other country or region in the world;
(ix)
changes in the Company’s stock price or the trading volume of the Company’s stock, in and of itself, or
any failure by the Company to meet any internal or published forecasts, estimates, projections or expectations of the Company’s
revenue, earnings or other financial performance or results of operations for any period (provided that the underlying causes of
such changes or failures (subject to the other provisions of this definition) shall not be excluded);
(x)
any regulatory, preclinical or clinical event, occurrence, circumstance, change, effect or development
relating to any Company Product in pre-clinical or clinical research and development (including, for the avoidance of doubt, (A)
any test or results or announcements thereof, (B) increased incidence or severity of previously identified side effects, adverse
effects, adverse events or safety observations or (C) reports of new side effects, adverse effects, adverse events or safety
observations); provided that this clause (x) shall not apply to events, occurrences, circumstances, changes, effects or
developments relating to the safety of Belumosudil, which (subject to the other provisions of this definition) shall not be
excluded; or
(xi)

any matters disclosed in the Company Disclosure Letter;

except, with respect to clause (i), (ii), (iii), (iv), or (vi) of this definition, to the extent such event, effect, occurrence, fact,
circumstance, condition or change disproportionately affects the Company relative to other participants in the industries or
geographies in which the Company operates or the economy generally, as applicable.
“Company Option” means an option to purchase shares of Company Common Stock pursuant to a Stock Plan.
“Company Plan” means any Company Employee Benefit Plan or Company Employee Agreement.

“Company Product(s)” means any and all products that currently are in development, marketed, offered, sold, licensed,
provided or distributed by, or on behalf of, the Company or any Company Subsidiary.
“Company Stock Appreciation Right” means stock appreciation rights issued pursuant to a Stock Plan.
“Competing Acquisition Transaction” has the same meaning as “Acquisition Transaction” except that all references
therein to “15%” shall be references to “50%.”
“Contract” means any agreement, contract, subcontract, lease, understanding, instrument, note, bond, mortgage,
indenture, option, warranty, insurance policy, benefit plan or other legally binding commitment.
“Convertible Preferred Liquidation Amount” means, as calculated pursuant to Section 4(a) of the Certificate of
Designation, an amount equal to the greater of (a) (i) the Stated Liquidation Preference Amount (as defined in the Certificate of
Designation) per Preferred Share (as defined in the Certificate of Designation), plus (ii) any dividends (whether or not earned or
declared) accrued and unpaid thereon from the last Dividend Payment Date (as defined in the Certificate of Designation) to the
Closing or (b) the amount per Preferred Share equal to the amount which would have been payable to each Preferred Share had
each Preferred Share been converted into Company Common Stock prior to the Closing.
“COVID-19” means SARS-CoV-2 or COVID-19, and all evolutions, variations or mutations thereof.
“COVID-19 Measures” means any quarantine, “shelter in place,” “stay at home,” workforce reduction, reduced capacity,
social distancing, shut down, closure, sequester, safety or any other guideline, recommendation, law, order or directive
promulgated by any Governmental Authority, including the Centers for Disease Control and Prevention and the World Health
Organization, in each case, in connection with or in response to COVID-19, including the CARES Act.
“Employee Benefit Plan” means (i) each “employee benefit plan” (as such term is defined in ERISA Sec. 3(3)); and (ii)
each other employee benefit plan, program, policy or arrangement, including any retirement, post-retirement, paid time-off,
deferred compensation, profit sharing, unemployment compensation, welfare, fringe benefit, bonus, incentive, equity or equitybased compensation, severance, termination, retention, transaction bonus, change in control plan, program, policy or arrangement
(whether or not subject to ERISA Sec. 3(3)).
“Entity” means any corporation (including any non‑profit corporation), general partnership, limited partnership, limited
liability partnership, joint venture, estate, trust, company (including any limited liability company or joint stock company), firm
or other enterprise, association, organization or entity.
“Environmental Law” means any federal, state, local or foreign Law relating to pollution or protection of human health,
worker health or the environment (including ambient air, surface water, ground water, land surface or subsurface strata),
including any law or regulation relating to emissions, discharges, releases or threatened releases of Hazardous Materials, or
otherwise relating to the manufacture, processing, distribution, use, treatment, storage, disposal, transport or handling of
Hazardous Materials.

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended, and the regulations promulgated
thereunder.
“Exchange Act” means the Securities Exchange Act of 1934, as amended, and the regulations promulgated thereunder.
“FDA” means the United States Food and Drug Administration.
“FDA Fraud Policy” means the policy respecting “Fraud, Untrue Statements of Material Facts, Bribery, and Illegal
Gratuities,” set forth in 56 Fed. Reg. 46191 (September 10, 1991).
“Fraud” means the actual, knowing and intentional fraud of any Person in connection with the representations and
warranties set forth in Article III and Article IV.
“GAAP” means United States generally accepted accounting principles, applied on a consistent basis.
“Governmental Authority” means any federal, state, local, international, multinational, supranational or foreign
government or political subdivision thereof, or any agency or instrumentality of such government or political subdivision, or any
self-regulated organization or other non-governmental regulatory authority or quasi-governmental authority (to the extent that the
rules, regulations or orders of such organization or authority have the force of Law), or any arbitrator, court or tribunal of
competent jurisdiction.
“Governmental Authorization” means any: (a) permit, license, certificate, franchise, permission, variance, clearance,
registration, qualification or authorization issued, granted, given or otherwise made available by or under the authority of any
Governmental Authority or pursuant to any Law; or (b) right under any Contract with any Governmental Authority.
“Hazardous Materials” means any waste, material, or substance that is listed, regulated or defined under any
Environmental Law and includes any pollutant, chemical substance, hazardous substance, hazardous waste, special waste, solid
waste, asbestos, mold, radioactive material, polychlorinated biphenyls, petroleum or petroleum-derived substance or waste.
“Health Authority” means the Governmental Authorities that administer Health Laws, including the FDA, Center for
Medicare and Medicaid Services, and the Department of Health and Human Services Office of Inspector General.
“Health Law” means any applicable Law regarding biopharmaceutical and health care products and services applicable to
the Company or Company Products, including any applicable Law the purpose of which is to ensure the safety, efficacy and
quality of biopharmaceutical products by regulating the research, development, manufacturing and distribution of such products,
any applicable Law relating to the import or export of the Company Products, any applicable Law relating to good laboratory
practices, good clinical practices, investigational use, product marketing authorization, manufacturing facilities compliance,
packaging, good manufacturing practices, labeling, advertising, promotional practices, safety surveillance, record keeping and
filing of required reports, and relating to promotion and sales of pharmaceutical products to providers and facilities that bill or
submit claims under government healthcare programs, including where applicable (i) the Federal Food, Drug, and Cosmetic Act,
(ii) the Public Health Service Act, (iii) the Anti-Kickback Statute (42 U.S.C. Sec. 1320a-7b(b)), (iv) the False Claims Act (31
U.S.C. Sec. 3729 et seq.), (v) the Exclusion Laws (42 U.S.C.Sec.Sec. 1320a-7 and 1320a-7a),(vi) the Program Fraud Civil
Remedies Act (31 U.S.C. Sec.Sec. 3801-3812), (vii) the Civil Monetary Penalties Law (42 U.S.C. Sec. 1320a-7a),(viii) the
Federal Health Care Fraud Law (18 U.S.C. Sec. 1347), (ix) Physician Payments Sunshine Act (42 U.S.C. Sec. 1320a–7h), (x) the
Health Insurance Portability and Accountability Act of 1996, as amended by the Health Information Technology for Economic
and Clinical Health Act of 2009 (codified at 42 U.S.C. Sec. 300gg and 29 U.S.C. Sec. 1181 et seq. and 42 USC 1320d et seq.)
(HIPAA), (xi) Medicare (Title XVIII of the Social Security Act), (xii) Medicaid (Title XIX of the Social Security Act), (xiii) the
Occupational Safety and Health Act and (xiv) all applicable state privacy and confidentiality laws.

“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, and the regulations
promulgated thereunder.
“Indebtedness” means, with respect to any Person, all (a) indebtedness for borrowed money (including the issuance of
any debt security) to any Person (other than the Company or its Subsidiary), (b) other indebtedness of such Person evidenced by
credit agreements, notes, bonds, indentures, securities, debentures or similar Contracts to any Person, and (c) any obligations in
respect of letters of credit and bankers’ acceptances (other than letters of credit used as security for leases) and all indebtedness of
another Person referred to in clauses (a) through (c) above guaranteed by such Person.
“Intellectual Property Rights” means any and all statutory and/or common law rights throughout the world in, arising out
of, or associated with any of the following: (i) all United States and foreign patents and utility models and applications therefor
(including provisional applications) and all reissues, divisions, renewals, reexaminations, extensions, provisionals, substitutions,
continuations, continuations in part and equivalents thereof (collectively, “Patents”); (ii) all Trade Secrets; (iii) copyrights and
copyrightable works, database and design rights, including data collections, and all other rights, including “moral” rights
corresponding thereto in any works of authorship (including copyrights in Software), whether published or unpublished
(collectively, “Copyrights”); (iv) all trademark rights and similar rights in trade names, trade dress, logos, trademarks and service
marks, brand names, corporate names and other indicia of commercial source or origin, together with the goodwill associated
with any of the foregoing (collectively, “Trademarks”); (v) all rights in databases and data collections (including knowledge
databases, customer lists and customer databases); (vi) all rights to uniform resource locators, web site addresses and domain
names (collectively, “Domain Names”); (vii) any similar, corresponding or equivalent rights to any of the foregoing; and (viii)
any registrations of or applications to register any of the foregoing.
“IT Assets” means all computers (including, servers, firewalls, workstations, desktops, laptops and handheld devices),
Software, websites, hardware, networks, firmware, middleware, routers, hubs, switches, data communications lines, data storage
devices, information security and telecommunications capabilities, data centers, operating systems and all other information
technology equipment and other similar or related items of information technology systems, hardware and infrastructure, in each
of the foregoing, owned, licensed or used by the Company or any of the Company Subsidiaries.

“Knowledge” means, with respect to the Company, the actual knowledge of those individuals set forth in Section 1.01(a)
of the Company Disclosure Letter after reasonable inquiry of such Person’s direct reports. With respect to Company Intellectual
Property, “Knowledge” or “Known” includes reasonable inquiry of such Person’s direct reports but does not require the Company
to conduct, have conducted, obtain, review or have reviewed any freedom to operate opinions or similar opinions of counsel.
“Law” means any statute, law, ordinance, regulation, rule, code, order, constitution, treaty, common law, judgment,
decree, other requirement or rule of law of any Governmental Authority, excluding, for the avoidance of doubt, the provisions of
any Contract between the Company or any Company Subsidiary and a Governmental Authority entered into in the ordinary
course with respect to Company Products.
“Legal Proceeding” means any action, suit, litigation, arbitration, proceeding (including any civil, criminal,
administrative, investigative or appellate proceeding), hearing, inquiry, audit, examination or investigation commenced, brought,
conducted or heard by or before, or otherwise involving, any court or other Governmental Authority or any arbitrator or
arbitration panel.
“Licensed Intellectual Property” means all of the Intellectual Property Rights owned by a third party that is licensed to
the Company or any Company Subsidiary pursuant to a written Contract to which Company or a Company Subsidiary is a party.
“Lien” means any lien, pledge, hypothecation, charge, mortgage, security interest, option, right of first refusal or offer,
preemptive right, encumbrance or community property interest of any kind or nature whatsoever.
“Nasdaq” means The NASDAQ Global Market.
“Object Code” means computer Software in binary form that, is intended to be directly executable by a computer after
suitable processing and linking but without the intervening steps of compilation or assembly.
“Order” means, with respect to any Person, any order, judgment, decision, decree, injunction, ruling, writ, assessment or
other similar requirement issued, enacted, adopted, promulgated or applied by any Governmental Authority or arbitrator that is
binding on or applicable to such Person.
“Permitted Lien” means (i) mechanics’, carriers’, workmen’s, warehousemen’s, repairmen’s or other like Liens arising or
incurred in the ordinary course of business that are not due and payable or that are being contested in good faith by appropriate
proceedings; (ii) Liens for Taxes that are not due and payable or that are being contested in good faith by appropriate proceedings
and for which adequate reserves have been established in the Company’s consolidated financial statements in accordance with
GAAP and disclosed to Parent; (iii) minor defects or irregularities in title, easements, rights-of-way, covenants, restrictions, and
other, similar Liens that would not, individually or in the aggregate, reasonably be expected to materially impair the value of or
continued use and operation of the properties and assets to which they relate; (iv) zoning, building and other similar Laws
(excluding violations thereof); (v) Liens discharged at or prior to the Closing; (vi) statutory Liens to secure obligations to
landlords, lessors or renters under leases or rental agreements that have not been breached; (vii) deposits or pledges made in
connection with, or to secure payment of, workers’ compensation, unemployment insurance or similar programs mandated by
applicable Law; (viii) non-exclusive licenses to Intellectual Property Rights granted in the ordinary course of business; and (ix)
non-monetary Liens (excluding Liens on Intellectual Property Rights) that do not, individually or in the aggregate, materially
interfere with the use, operation or transfer of, or any of the benefits of ownership of, the property of the Company and the
Company Subsidiaries, taken as a whole.

“Person” means any individual, Entity or Governmental Authority.
“Personal Data” means (i) any information defined as “personal data”, “personally identifiable information” or “personal
information” under any Privacy and Data Security Requirement, (ii) any information that, alone or in combination with other
information, can reasonably be used to identify an individual natural person or relating to an identified or identifiable natural
person, directly or indirectly, including name, a unique identification number, government-issued identifier (including Social
Security number and driver’s license number), physical address, gender and date of birth and (iii) individually identifiable health
information constituting “protected health information” as defined under 45 C.F.R. Sec. 160.103. Personal Data that has been
pseudonymized shall also be considered Personal Data to the extent treated as such under any Privacy and Data Security
Requirement.
“Privacy and Data Security Requirements” means (i) any Laws and self-regulatory guidelines (including of any
applicable foreign jurisdiction) regulating the Processing of Personal Data, (ii) obligations under all Contracts to which the
Company or any of the Company Subsidiaries is a party that relate to Personal Data and (iii) all of the Company’s and the
Company Subsidiaries’ internal and publicly posted policies and notices (including if posted on the Company’s or the Company
Subsidiaries’ products and services) regarding the Processing of Personal Data.
“Process” or “Processing” with regard to Personal Data means the collection, receipt, use, storage, safeguarding, securing
(technical, physical or administrative), maintenance, retention, transmission, access, processing, recording, distribution, transfer
(including cross-border), sharing, import, export, protection (including security measures), deletion, disposal or disclosure or
other activity regarding Personal Data (whether electronically or in any other form or medium).
“Real Property Leases” means the leases, subleases, licenses and occupancy agreements, together with all amendments
thereto, underlying the Leased Real Property or otherwise affecting the Leased Real Property.
“Registered Intellectual Property” means all United States, international and foreign: (i) Patents; (ii) Trademarks; (iii)
Copyrights; (iv) Domain Names; and (v) any other material Intellectual Property Rights, in each case, that are the subject of an
application, certificate, filing, registration or other document issued, filed with, or recorded by any Governmental Authority.

“Regulatory Permits” means governmental licenses, franchises, permits, certificates, consents, approvals, clearances,
exemptions, registrations, listing, concessions or other authorizations required to have been obtained from, or filings required to
have been made with, Governmental Authorities pursuant to a Health Law in order to allow the conduct of a regulated activity.
“Release” means any presence, emission, spill, seepage, leak, escape, leaching, discharge, injection, pumping, pouring,
emptying, dumping, disposal, migration, or release of Hazardous Materials from any source into or upon the environment,
including the air, soil, improvements, surface water, groundwater, the sewer, septic system, storm drain, publicly owned treatment
works, or waste treatment, storage, or disposal systems.
“Representatives” means officers, directors, employees, agents, attorneys, accountants, advisors and investment bankers.
“ROCKSTAR Study” means the Company’s clinical trial, KD025-213, a Phase 2 Clinical Trial in oncology with 132
patients powered to achieve statistical significance in its primary endpoint of overall response rate as defined by the 2014 NIH
Consensus Development Project on Clinical Trials in cGVHD and as assessed by investigators, which endpoint was a clinically
significant endpoint.
“Sarbanes-Oxley Act” means the Sarbanes-Oxley Act of 2002, as amended and the regulations promulgated thereunder.
“Securities Act” means the Securities Act of 1933, as amended, and the regulations promulgated thereunder.
“SLX Agreements” means (i) the Agreement and Plan of Merger, dated April 8, 2011, by and among Nano Terra, Inc., NT
Acquisition, Inc., Surface Logix, LLC (successor in interest to Surface Logix, Inc.) and Dion Madsen, as the Stockholder
Representative (the “Nano Terra Merger Agreement,” including any amendments thereto) (ii) the License Agreement, dated
April 8, 2011, by and between Surface Logix, LLC (as successor in interest to Surface Logix, Inc.) and NT Life Sciences, LLC,
and (iii) the Sub-License Agreement, dated April 8, 2011, by and among NT Lifesciences, LLC., Kadmon Corporation, LLC
(formerly known as Kadmon Pharmaceuticals, LLC), and Surface Logix, LLC (as successor in interest to Surface Logix, Inc.)
(the “SLX Sublicense Agreement”), in each case (i)–(iii), as may be amended from time to time.
“Software” means any and all (i) computer programs, applications, files, user interfaces, application programming
interfaces, diagnostics, software development tools and kits, templates, menus, analytics and tracking tools, compilers, libraries,
version control systems, operating systems, including any and all software implementations of algorithms, models and
methodologies for any of the foregoing, whether in Source Code, Object Code or other form, (ii) databases and compilations,
including any and all data and collections of data, whether machine readable or otherwise, (iii) descriptions, flow-charts and other
work product used to design, plan, organize and develop any of the foregoing and (iv) all user documentation, including user
manuals and training materials, relating to any of the foregoing.

“Source Code” means computer Software and code, in form other than Object Code or machine readable form, including
related programmer comments and annotations, help text, data and data structures, instructions and procedural, object-oriented
and other code, which may be printed out or displayed in human readable form.
“Stock Plans” means, collectively, the Kadmon Holdings, LLC 2014 Long-Term Incentive Plan, as amended, or the
Amended & Restated Kadmon Holdings, Inc. 2016 Equity Incentive Plan.
“Subsidiary” An Entity shall be deemed to be a “Subsidiary” of another Person if such Person directly or indirectly owns,
beneficially or of record: (a) an amount of voting securities of other interests in such Entity that is sufficient to enable such
Person to elect at least a majority of the members of such Entity’s board of directors or other governing body; or (b) a majority of
the outstanding equity or financial interests of such Entity.
“Superior Proposal” means a bona fide written Acquisition Proposal that if consummated would result in a Person
owning, directly or indirectly, (a) more than 50% of the outstanding shares of the Company Common Stock or (b) more than 50%
of the assets of the Company and the Company Subsidiaries, taken as a whole, in either case, which the Company Board
determines in good faith: (i) to be reasonably likely to be consummated if accepted; and (ii) if consummated, would result in a
transaction more favorable to the Company’s stockholders from a financial point of view than the Merger, in each case, taking
into account at the time of determination any changes to the terms of this Agreement offered by Parent in response to such
Acquisition Proposal.
“Tax” means any tax (including, without limitation, any income tax, franchise tax, license tax, capital gains tax, escheat,
unclaimed property, gross receipts tax, value-added tax, surtax, estimated tax, unemployment tax, excise tax, ad valorem tax,
transfer tax, stamp tax, sales tax, use tax, property tax, business tax, premium tax, windfall profits tax, withholding tax, social
security tax, or payroll tax), levy, assessment, tariff, duty (including any customs duty), deficiency or fee, and any related charge
or amount (including any fine, penalty, interest or addition thereto), imposed, assessed or collected by or under the authority of
any Governmental Authority.
“Tax Return” means any return (including any information return), report, statement, declaration, estimate, schedule,
notice, notification, form, election, certificate, claim for refund or other document or information filed with or submitted to, or
required to be filed with or submitted to, any Governmental Authority in connection with the determination, assessment,
collection or payment of any Tax or in connection with the administration, implementation or enforcement of or compliance with
any Law relating to any Tax.
“Trade Secrets” means any and all inventions (whether or not patentable, reduced to practice or made the subject of a
pending patent application), invention disclosures and improvements, all trade secrets, proprietary information, know-how and
technology, confidential or proprietary information, including ideas, compositions, research and development information,
processes, specifications, designs, plans, proposals and all documentation and materials therefore.

“Transactions” means the Merger and the other transactions contemplated by this Agreement.
“Unvested Company Equity Appreciation Right” means a Company Equity Appreciation Right (or portion thereof) that
is unvested as of immediately prior to the Effective Time.
“Unvested Company Option” means a Company Option (or portion thereof) that is unvested as of immediately prior to
the Effective Time.
“Unvested Company Stock Appreciation Right” means a Company Stock Appreciation Right (or portion thereof) that is
unvested as of immediately prior to the Effective Time.
“Vested Company Equity Appreciation Right” means a Company Equity Appreciation Right (or portion thereof) that is
vested as of immediately prior to the Effective Time.
“Vested Company Option” means a Company Option (or portion thereof) that is vested as of immediately prior to the
Effective Time.
“Vested Company Stock Appreciation Right” means a Company Stock Appreciation Right (or portion thereof) that is
vested as of immediately prior to the Effective Time.
“Warrants” means any outstanding and unexpired warrants to acquire Company Common Stock issued pursuant to the
Warrant Documentation.
“Warrant Documentation” means (a) the form of Class A Unit Purchase Warrants, pursuant to which the Company
issued Warrants on October 31, 2011 and April 16, 2013; (b) the form of Class A Unit Purchase Warrants, pursuant to which the
Company issued Warrants on June 17, 2013; (c) the form of Warrant Certificates, pursuant to which the Company issued
Warrants on January 29, 2016 and December 21, 2016; and (d) the form of Warrants to Purchase Common Stock, pursuant to
which the Company issued Warrants on September 28, 2017.

Exhibit 10.1
Second Amendment to Employment Agreement
This Second Amendment to the Employment Agreement (the “Amendment”) is entered into and effective as of
September 7, 2021 (the “Effective Date”) by and between Kadmon Corporation, LLC, a Delaware limited liability company
having a principal place of business at 450 East 29th Street, New York, NY 10016 (“Kadmon” or the “Company”) and Harlan W.
Waksal, M.D, with a place of domicile at 111 Schooner Lane, Jupiter, FL 33477, USA (“Employee”). Capitalized terms used but
not defined herein shall have the meaning provided in the Employment Agreement (defined below).
WHEREAS, Kadmon and Employee (together, the “Parties”) are parties to an Employment Agreement with an effective
date of January 1, 2020, as amended by that certain Amendment to Employment Agreement dated January 8, 2021 (collectively,
the “Employment Agreement”);
WHEREAS, Kadmon and Employee have agreed to changes to certain terms of the Employment Agreement; and
NOW, THEREFORE, for good and valuable consideration contained herein, the exchange, receipt and sufficiency of
which are acknowledged, the Parties agree as follows:
1.

A new Section 3(f) shall read as follows:
Retention Bonus. In connection with a Change in Control (which for the purposes of this Agreement shall be
defined as such term is defined in the Kadmon Holdings, Inc. 2016 Equity Incentive Plan, the “Plan”) during the
Term, Employee will be eligible to earn a cash bonus payment in an aggregate amount equal to three million five
hundred dollars (3,500,000), less applicable withholding taxes (the “Retention Bonus”), as follows: (i) 25% of the
Retention Bonus will be earned on the date the definitive agreement in connection with such Change in Control is
fully executed by all signatories thereto (the “Signing Date”), subject to Employee’s continuous and active
employment with the Company through such date, unless Employee’s employment hereunder is terminated
without Cause or Employee resigns with Good Reason; and (ii) the remaining 75% of the Retention Bonus will be
earned on the closing date of such Change in Control (the “Closing Date”), subject to Employee’s continuous and
active employment with the Company through such date, unless Employee’s employment hereunder is terminated
without Cause or Employee resigns with Good Reason. Each installment of the Retention Bonus, if earned, will
be paid on or within 10-days after Signing Date or the Closing Date, as applicable, subject to Employee’s
continuous and active employment with the Company through such date (unless Employee’s employment
hereunder is terminated without Cause or Employee resigns with Good Reason) and Employee delivering to the
Company and not revoking a general release in favor of the Company and its affiliates in a form acceptable to the
Company, which release shall become effective upon the payment of the applicable portion of the Retention
Bonus.

2.

Section 5(d) of the Employment Agreement shall be deleted in its entirety and replaced with the following:
Resignation by Employee for Good Reason. Employee may resign from his employment hereunder at any time
if Employee has Good Reason. For purposes of this Agreement, the term “Good Reason” shall mean: (i) any
diminution in Employee’s duties or responsibilities hereunder (other than in connection with a termination of
Employee’s employment), which remains uncured by the Company for 5 days following receipt by the Company
of written notice of same, which notice shall include reasonable detail as to the nature of the potential resulting
Good Reason; (ii) a diminution in Employee’s Base Salary; (iii) a relocation of the Company’s principal place of
business outside New York City; or (iv) the Company’s consummation of a Change in Control, provided that this
clause (iv) only applies for the first 12-month period following the closing date of any such Change in Control.

3.

A new Section 5(h) of the Employment Agreement shall be deleted in its entirety and replaced with the following:
Severance Benefits Upon or Following a Change in Control. In the event that Employee’s employment
hereunder is terminated without Cause, or Employee resigns with Good Reason, in either case during the three (3)
months prior to, as of, or within twelve (12) months following the effective date of a Change in Control, then, in
lieu of the Severance described in Section 5(f) above and subject to Employee’s compliance with any restrictive
covenant agreement to which he is a party or are otherwise bound with the Company or any of its affiliates and
Employee delivering to the Company a valid and fully effective comprehensive release of claims that can no
longer be revoked as set forth in Section 5(f) above, the Company will provide Employee the following severance
benefits:
i.

The Company shall pay to Employee, as severance, a lump sum equal to three (3) times the sum of the Base Salary plus the
Target Bonus for the year of termination, with payment on the next regular pay date following the sixtieth (60th) day after
termination of employment;

ii. The Company shall increase the Coverage Period set forth in Section 5(g) from twelve (12) months to thirty-six (36) months or
the date Employee becomes eligible for health insurance coverage from a new employer (excluding self-employment), if earlier,
provided that Employee remains eligible for these benefits under COBRA and provided further that, if at any time the Company
determines in its reasonable discretion that the payment of the COBRA premiums would result in a violation of the
nondiscrimination rules of the 2010 Patient Protection and Affordable Care Act, as amended by the 2010 Health Care and
Education Reconciliation Act), then the payments in this clause (ii) shall cease;
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iii. Each current or future Award (as defined in the Plan) granted to Employee that is then outstanding, or any other then outstanding
equity award granted to Employee under any successor plan or otherwise (collectively the “Awards”), including Awards that
would otherwise vest only upon satisfaction of performance criteria, shall accelerate and vest in full as of the date of such
termination or, if later, on the closing date of the Change in Control and, if applicable, become exercisable. In the case of the
consummation of a Change in Control in which an outstanding Award is not continued, assumed or substituted for by the
Company or the acquiror or any of its affiliates as part of such Change in Control transaction, then such Award will become
fully vested and exercisable on or immediately prior to the closing date of the Change in Control, whether Employee terminates
employment or not. For purposes of this Section 5(h), the unvested portion of Awards will remain in effect for no less than three
months in the case of a termination occurring before a Change in Control, but in any case no longer than the original term or
expiration date of the Award. The provision of accelerated vesting hereunder is subject to a valid and fully effective
comprehensive release of claims that can no longer be revoked as set forth in Section 5(f) above. This Section 5(h) is in addition
to, and is not intended to supersede or replace, any other provision for accelerated vesting of equity under the Plan, an Award or
otherwise.

4.

Section 5(i) shall be deleted in its entirety and replaced with the following:
i.

Notwithstanding any other provision of this Agreement or any other plan, arrangement or agreement to the contrary, if any of the
payments or benefits provided or to be provided by the Company or its affiliates to the Employee or for the Employee's benefit
pursuant to the terms of this Agreement or otherwise ("Covered Payments") constitute parachute payments ("Parachute
Payments") within the meaning of Section 280G of the Internal Revenue Code of 1986, as amended (the "Code") and will be
subject to the excise tax imposed under Section 4999 of the Code (or any successor provision thereto) or any interest or penalties
with respect to such excise tax (collectively, the "Excise Tax"), then the Company shall pay to the Employee, no later than the
time the Excise Tax is required to be paid by the Employee or withheld by the Company, an additional amount (the "Gross-up
Payment") equal to the sum of the Excise Tax payable by the Employee, plus the amount necessary to put the Employee in the
same after-tax position (taking into account any and all applicable federal, state, local and foreign income, employment and
excise taxes (including the Excise Tax and any income and employment taxes imposed on the Gross-up Payment)) that he would
have been in if the Employee had not incurred any tax liability under Section 4999 of the Code.

ii. Any determination required under this Section 5(i) be made in writing in good faith by an independent accounting firm selected
by the Company (the "Accountants"). The Company and the Employee shall provide the Accountants with such information and
documents as the Accountants may reasonably request in order to make a determination under this Section 5(i). For purposes of
making the calculations and determinations required by this Section 5(i), the Accountants may rely on reasonable, good faith
assumptions and approximations concerning the application of Section 280G and Section 4999 of the Code. The Accountants'
determinations shall be final and binding on the Company and the Employee. The Company shall be responsible for all fees and
expenses incurred by the Accountants in connection with the calculations required by this Section 5(i).
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iii. In light of the uncertainty in applying Section 4999 of the Code, if it is subsequently determined that the Gross-up Payment is
not sufficient to put the Employee in the same after-tax position (taking into account any and all applicable federal, state, local
and foreign income, employment and excise taxes (including the Excise Tax and such taxes imposed on the Gross-up Payment))
that he would have been in if the Employee had not incurred the Excise Tax, then the Company shall promptly pay to or for the
benefit of the Employee such additional amounts necessary to put the Employee in the same after-tax position that he would
have been in if the Excise Tax had not been imposed. In the event that a written ruling of the Internal Revenue Service (IRS) is
obtained by or on behalf of the Company or the Employee, which provides that the Employee is not required to pay, or is
entitled to a refund with respect to, all or a portion of the Excise Tax, then the Employee shall reimburse the Company in an
amount equal to the Gross-up Payment, less any amounts which remain payable by or are not refunded to the Employee, within
14 days of the date of the IRS determination or the date the Employee receives the refund, as applicable. The Employee and the
Company shall reasonably cooperate with each other in connection with any administrative or judicial proceedings concerning
the existence or amount of liability for the Excise Tax.

5.

The following sentence shall be added to the end of Section 5(k):
If under the terms of this Agreement the Employee is entitled to a tax gross-up payment, the gross-up payment
will be made by no later than December 31 of the year following the year in which the Employee remits the
related taxes.

6.
In exchange for the foregoing benefits, Employee agrees to execute the Restrictive Covenant Addendum attached
hereto as Exhibit A.
7.
Except as herein modified or amended, no other term or provision of the Employment Agreement is amended or
modified in any respect. The Employment Agreement, as modified by this Amendment, sets forth the entire understanding
between the parties with regard to the subject matter hereof and supersedes any prior oral discussions or written communications
and agreements. This Amendment cannot be modified or amended except in writing signed by Employee and a duly authorized
member of the Board.
[Signature Page to Follow]
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IN WITNESS WHEREOF, the Parties hereto, by and through their duly authorized representatives, have executed this
Amendment effective as of the Effective Date.
HARLAN W. WAKSAL, MD

KADMON CORPORATION, LLC

By:

By:

/s/ Harlan W. Waksal
(signature)

/s/ Eugene Bauer
(signature)

Harlan W. Waksal, MD

Eugene Bauer
Chair, Compensation Committee of Board of
Directors of Kadmon Holdings, Inc.

Date: September 7, 2021

Date: September 7, 2021

Signature Page to Second Amendment to Employment Agreement

Exhibit A – RESTRICTIVE COVENANT ADDENDUM
(addendum to, and incorporated as part of, the Second Amendment to Employment Agreement)
This Restrictive Covenant Agreement is between Kadmon Corporation, LLC, a Delaware limited liability company
having a principal place of business at 450 East 29th Street, New York, NY 10016 (“Kadmon” or the “Company”) and Harlan W.
Waksal, M.D, with a place of domicile at 111 Schooner Lane, Jupiter, FL 33477, USA (“Employee”) and is effective as of the
Effective Date of the Second Amendment to Employment Agreement. Capitalized terms used but not defined herein shall have
the meaning provided in that certain Employment Agreement between Employee and Kadmon with an effective date of January
1, 2020, as amended by that certain Amendment to Employment Agreement dated January 8, 2021 (collectively, the
“Employment Agreement”).
WHEREAS, Employee acknowledges and agrees that Employee’s employment with Kadmon and the services Employee
has provided and will continue to provide to Kadmon are unique and of extraordinary value to Kadmon; and
WHEREAS, Employee acknowledges and agrees that, in the course of Employee’s employment with Kadmon, Employee
has been and will be provided with access to Proprietary Information; and
WHEREAS, Employee acknowledges and agrees that the terms and conditions set forth in this Agreement are reasonable,
fair and necessary to protect the Company’s legitimate business interests as described in the foregoing recital clauses; and
WHEREAS, Employee acknowledges and agrees that Employee’s unauthorized or improper use or disclosure of
Proprietary Information will cause serious and irreparable harm to the Company, and that the Company would suffer significant
and irreparable harm from Employee competing with Kadmon for a period of time following Employee’s termination of
employment.
NOW, THEREFORE, for good and valuable consideration, including, without limitation, Employee’s continued
employment and the new benefits set forth in the Second Amendment to Employment Agreement, Employee hereby covenants
and agrees to the following terms and conditions which Employee acknowledges and agrees are reasonably designed to protect
the legitimate business interests of the Company and which will not unreasonably affect Employee’s professional opportunities
following termination of Employee’s employment with Kadmon.
Section 1.

Covenants

(a)
Non-Solicitation of Employees or Consultants. Employee agrees that, for the period of Employee’s employment
and continuing for a period of twelve (12) months after the date such employment ends for any reason (the “Restricted Period”),
Employee shall not, as an officer, director, employee, consultant, owner, partner, or in any other capacity, and shall cause his
Affiliates not to, either directly or indirectly, separately or in association with others, except on behalf of the Company; solicit, or
participate in soliciting, any person who is an employee, consultant, or independent contractor of the Company to terminate his or
her relationship with the Company, even if Employee did not initiate the discussion or seek out the contact except pursuant to a
general solicitation that is not directed specifically to any particular employee, consultant or independent contractor of the
Company.
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(b)
Non-Solicitation of Business Partners. Employee agrees that, during the Restricted Period, Employee shall not,
as an officer, director, employee, consultant, owner, partner, or in any other capacity, and shall cause his Affiliates not to, either
directly or indirectly, separately or in association with others, except on behalf of the Company: (i) solicit, or participate in
soliciting, a Business Partner for the purpose of persuading or helping the Business Partner to end or modify to the detriment of
the Company an existing business relationship with the Company; or (ii) divert or take away the business of any such Business
Partner from the Company. The term “Business Partner” means any person or entity that, during the past twelve (12) months: (x)
contracted for, was billed for, or received from the Company any of its products; (y) assisted the Company in selling or offering
its products; or (z) has entered a formal business relationship with the Company for the purpose of advancing the business
interests of the Company.
(c)
Non-Competition. Employee agrees that, for the Restricted Period, Employee shall not, and shall cause his
Affiliates not to, either directly or indirectly, separately or in association with others: (i) research, develop, market, or sell, or
attempt to research, develop, or provide Competing Products anywhere in the United States, or (ii) assist another person or entity
to research, develop, market, or sell, or attempt to research, develop, market, or sell Competing Products anywhere in the United
States. Nothing contained in this Section 1(c) shall be construed to prevent Employee from engaging in any business activity
approved in advance and in writing by the Board of Directors of the Company (or, if there is no such board, the Chief Executive
Officer of the Company’s parent entity) or from investing in the securities of any competing company that are listed on a national
or regional securities exchange or have been registered under Section 12(g) of the Securities Exchange Act, but only if Employee
is not involved in the management of the business of said company in any material respect and only if Employee does not own
more than an aggregate of five percent (5%) of the equity securities of such company. For purposes of this Restrictive Covenants
Agreement, “Competing Products” means any product, or the research and development thereof, of any person or entity other
than the Company that directly competes with a product of the Company that was, immediately prior to Employee’s termination
date, either approved for sale in the United States or being studied in a human clinical trial identified by the U.S. Food & Drug
Administration as a Phase 2 or Phase 3 clinical trial.
(d)
Reasonableness. Employee acknowledges that this covenant not to compete does not prevent Employee from
working for or performing services on behalf of a competitive business if such competitive business is also engaged in other lines
of business and if Employee’s assignment or services are limited to such other lines of business, and Employee will not be
providing support, advice, instruction, direction or other guidance to lines of business that constitute the competitive business.
As such, Employee acknowledges and agrees that these restrictions allow Employee an adequate number and variety of
employment alternatives, based on Employee varied skills and abilities. Employee represents that Employee is willing and able
to obtain other employment not prohibited by this Agreement. Employee represents and agrees that the restrictions on
competition do not impose a greater restraint than is necessary to protect the goodwill and business interests of Kadmon and are
not unduly burdensome to Employee.
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Section 2. Remedies Upon Breach
Employee acknowledges and agrees that Kadmon’s remedy at law for any breach of the covenants contained herein would
be inadequate and that, for any breach of such covenants, Kadmon shall, in addition to other remedies as may be available to it at
law or in equity, or as provided for in this Restrictive Covenant Agreement, be entitled to an injunction, restraining order, or other
equitable relief, without the necessity of posting a bond, restraining Employee from committing or continuing to commit any
violation of the covenants. Employee agrees that proof shall not be required that monetary damages for breach of the provisions
of this Restrictive Covenant Agreement would be difficult to calculate and that remedies at law would be inadequate.
Section 3.

Governing Law

This Restrictive Covenant Agreement shall be governed by and construed and enforced in accordance with the laws of the
State of New York, without regard to principles of conflicts of laws.
Section 4.

Amendment; Waiver

(a)
This Restrictive Covenant Agreement may not be modified, other than by a written agreement executed by
Employee and Kadmon, nor may any provision hereof be waived other than by a writing executed by Kadmon.
(b)
The waiver by Kadmon of any particular default by Employee shall not affect or impair the rights of Kadmon
with respect to any subsequent default by Employee of the same or of a different kind, nor shall any delay or omission by
Kadmon to exercise any right arising from any default by Employee affects or impairs any rights that Kadmon may have with
respect to the same or any future default by Employee.
Section 5.

Survival

The provisions of this Restrictive Covenant Agreement shall survive after the expiration or termination of Employee’s
employment for any reason.
Section 6.

No Diminishment of Rights

Nothing in this Restrictive Covenant Agreement is intended to or should be interpreted as diminishing any rights and
remedies Kadmon has under applicable law related to the protection of Proprietary Information or business relationships.
Section 7.

Notice

(a)
Any communication, demand or notice to be given hereunder will be duly given in accordance with the terms of
the notice provision of the Employment Agreement.
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(b)
Employee agrees that, during the Restricted Period, Employee will, within ten (10) days after accepting any
employment or other business relationship with any individual or entity other than the Company (each, a “New Employer”),
advise Kadmon of the identity of such new employer or business engagement. Kadmon may serve notice upon each such New
Employer that Employee is bound by this Restrictive Covenant Agreement and furnish each such New Employer with a copy of
this Restrictive Covenant Agreement or relevant portions thereof.
Section 8.

Severability/Reformation

This Restrictive Covenant Agreement shall be enforceable to the fullest extent allowed by law. In the event that a court or
appointed arbitrator holds any provision of this Restrictive Covenant Agreement to be invalid or unenforceable, then, if allowed
by law, that provision shall be reduced, modified or otherwise conformed to the relevant law, judgment or determination to the
degree necessary to render it valid and enforceable without affecting the rest of this Restrictive Covenant Agreement. Any
provision of this Restrictive Covenant Agreement that is prohibited or unenforceable in any jurisdiction shall, as to such
jurisdiction, be deemed severable from the remainder of this Restrictive Covenant Agreement, and the remaining provisions
contained in this Restrictive Covenant Agreement shall be construed to preserve to the maximum permissible extent the intent
and purposes of this Restrictive Covenant Agreement. Any such prohibition or unenforceability in any jurisdiction shall not
invalidate or render unenforceable such provision in any other jurisdiction. Employee also agrees not to challenge or raise any
equitable defenses to the enforceability of the restrictive covenants contained in this Restrictive Covenant Agreement.
Section 9.

Assignment

Employee may not assign Employee’s rights and duties under this Restrictive Covenant Agreement or its incorporated
documents without the prior written consent of Kadmon. Kadmon may, without Employee’s consent, assign any rights or duties
that it has, in whole or in part, to its parent company or affiliates with or into which the Company may hereafter merge or
consolidate or to which the Company may transfer all or substantially all of its assets, if in any such case said company or other
entity shall by operation of law or expressly in writing assume all obligations of the Company hereunder as fully as if it had been
originally made a Party, but may not otherwise assign this Agreement or its rights and obligations hereunder.
Section 10.

Entire Agreement

This Restrictive Covenant Agreement, together with the Employment Agreement, contains the entire agreement between
the parties with respect to the subject matter herein and supersedes all prior oral and written agreements between the parties
pertaining to such matters.
Section 11.

Further Assurances

Employee agrees to execute all such further instruments and documents and to take all such further action as may be
reasonably necessary to effect the terms and purposes of this Restrictive Covenant Agreement.
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Section 12.

Signature in Counterparts

This Restrictive Covenant Agreement may be executed in any number of counterparts, each of which shall be deemed an
original, but all such counterparts shall together constitute one agreement. This Agreement may be executed and delivered via
facsimile, electronic mail (including pdf or any electronic signature complying with the U.S. federal ESIGN Act of 2000,
Uniform Electronic Transactions Act or other applicable law) or other transmission method and shall be deemed to have been
duly and validly delivered and be valid and effective for all purposes.
Section 13.

Headings

The headings contained in this Restrictive Covenant Agreement are for reference purposes only and shall not affect in any
way the meaning or interpretation of this Restrictive Covenant Agreement. Section, subsection, recital and party references are
to this Restrictive Covenant Agreement unless otherwise specified.
[signature page to follow]
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IN WITNESS WHEREOF, the parties hereto have duly executed or caused to be duly executed this Restrictive Covenant
Agreement as of the Effective Date.
HARLAN W. WAKSAL, MD

KADMON CORPORATION, LLC

By:

By:

/s/ Harlan W. Waksal
(signature)

/s/ Eugene Bauer
(signature)

Harlan W. Waksal, MD

Eugene Bauer
Chair, Compensation Committee of Board of
Directors of Kadmon Holdings, Inc.

Date: September 7, 2021

Date: September 7, 2021

Signature Page to Restrictive Covenant Agreement

Exhibit 10.2
Second Amendment to Employment Agreement
This Second Amendment to the Employment Agreement (the “Amendment”) is entered into and effective as of
September 7, 2021 (the “Effective Date”) by and between Kadmon Corporation, LLC, a Delaware limited liability company
having a principal place of business at 450 East 29th Street, New York, NY 10016 (“Kadmon” or the “Company”) and Steven
Meehan, an individual with a mailing address at P.O. Box 493, Alpine, NJ 07620 (“Employee”). Capitalized terms used but not
defined herein shall have the meaning provided in the Employment Agreement (defined below).
WHEREAS, Kadmon and Employee (together, the “Parties”) are parties to an Employment Agreement with an effective
date of February 8, 2019, as amended by that certain Amendment to Employment Agreement dated January 8, 2021 (collectively,
the “Employment Agreement”);
WHEREAS, Kadmon and Employee have agreed to changes to certain terms of the Employment Agreement; and
NOW, THEREFORE, for good and valuable consideration contained herein, the exchange, receipt and sufficiency of
which are acknowledged, the Parties agree as follows:
1.

A new Section 3(f) shall read as follows:
Retention Bonus. In connection with a Change in Control (which for the purposes of this Agreement shall be
defined as such term is defined in the Kadmon Holdings, Inc. 2016 Equity Incentive Plan, the “Plan”) during the
Term, Employee will be eligible to earn a cash bonus payment in an aggregate amount equal to one million dollars
(1,000,000), less applicable withholding taxes (the “Retention Bonus”), as follows: (i) 25% of the Retention
Bonus will be earned on the date the definitive agreement in connection with such Change in Control is fully
executed by all signatories thereto (the “Signing Date”), subject to Employee’s continuous and active employment
with the Company through such date, unless Employee’s employment hereunder is terminated without Cause or
Employee resigns with Good Reason; and (ii) the remaining 75% of the Retention Bonus will be earned on the
closing date of such Change in Control (the “Closing Date”), subject to Employee’s continuous and active
employment with the Company through such date, unless Employee’s employment hereunder is terminated
without Cause or Employee resigns with Good Reason. Each installment of the Retention Bonus, if earned, will
be paid on or within 10-days after Signing Date or the Closing Date, as applicable, subject to Employee’s
continuous and active employment with the Company through such date (unless Employee’s employment
hereunder is terminated without Cause or Employee resigns with Good Reason) and Employee delivering to the
Company and not revoking a general release in favor of the Company and its affiliates in a form acceptable to the
Company, which release shall become effective upon the payment of the applicable portion of the Retention
Bonus.

2.

Section 5(d) of the Employment Agreement shall be deleted in its entirety and replaced with the following:
Resignation by Employee for Good Reason. Employee may resign from his employment hereunder at any time
if Employee has Good Reason. For purposes of this Agreement, the term “Good Reason” shall mean: (i) any
diminution in Employee’s duties or responsibilities hereunder (other than in connection with a termination of
Employee’s employment), which remains uncured by the Company for 5 days following receipt by the Company
of written notice of same, which notice shall include reasonable detail as to the nature of the potential resulting
Good Reason; (ii) a diminution in Employee’s Base Salary; (iii) a relocation of the Company’s principal place of
business outside New York City; or (iv) the Company’s consummation of a Change in Control, provided that this
clause (iv) only applies for the first 12-month period following the closing date of any such Change in Control.

3.

A new Section 5(h) of the Employment Agreement shall be deleted in its entirety and replaced with the following:
Severance Benefits Upon or Following a Change in Control. In the event that Employee’s employment
hereunder is terminated without Cause, or Employee resigns with Good Reason, in either case during the three (3)
months prior to, as of, or within twelve (12) months following the effective date of a Change in Control, then, in
lieu of the Severance described in Section 5(f) above and subject to Employee’s compliance with any restrictive
covenant agreement to which he is a party or are otherwise bound with the Company or any of its affiliates and
Employee delivering to the Company a valid and fully effective comprehensive release of claims that can no
longer be revoked as set forth in Section 5(f) above, the Company will provide Employee the following severance
benefits:
i.

The Company shall pay to Employee, as severance, a lump sum equal to two (2) times the sum of the Base Salary plus the
Target Bonus for the year of termination, with payment on the next regular pay date following the sixtieth (60th) day after
termination of employment;

ii. The Company shall increase the Coverage Period set forth in Section 5(g) from twelve (12) months to twenty-four (24) months
or the date Employee becomes eligible for health insurance coverage from a new employer (excluding self-employment), if
earlier, provided that Employee remains eligible for these benefits under COBRA and provided further that, if at any time the
Company determines in its reasonable discretion that the payment of the COBRA premiums would result in a violation of the
nondiscrimination rules of the 2010 Patient Protection and Affordable Care Act, as amended by the 2010 Health Care and
Education Reconciliation Act), then the payments in this clause (ii) shall cease;
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iii. Each current or future Award (as defined in the Plan) granted to Employee that is then outstanding, or any other then outstanding
equity award granted to Employee under any successor plan or otherwise (collectively the “Awards”), including Awards that
would otherwise vest only upon satisfaction of performance criteria, shall accelerate and vest in full as of the date of such
termination or, if later, on the closing date of the Change in Control and, if applicable, become exercisable. In the case of the
consummation of a Change in Control in which an outstanding Award is not continued, assumed or substituted for by the
Company or the acquiror or any of its affiliates as part of such Change in Control transaction, then such Award will become
fully vested and exercisable on or immediately prior to the closing date of the Change in Control, whether Employee terminates
employment or not. For purposes of this Section 5(h), the unvested portion of Awards will remain in effect for no less than three
months in the case of a termination occurring before a Change in Control, but in any case no longer than the original term or
expiration date of the Award. The provision of accelerated vesting hereunder is subject to a valid and fully effective
comprehensive release of claims that can no longer be revoked as set forth in Section 5(f) above. This Section 5(h) is in addition
to, and is not intended to supersede or replace, any other provision for accelerated vesting of equity under the Plan, an Award or
otherwise.

4.

Section 5(i) shall be deleted in its entirety and replaced with the following:
i.

Notwithstanding any other provision of this Agreement or any other plan, arrangement or agreement to the contrary, if any of the
payments or benefits provided or to be provided by the Company or its affiliates to the Employee or for the Employee's benefit
pursuant to the terms of this Agreement or otherwise ("Covered Payments") constitute parachute payments ("Parachute
Payments") within the meaning of Section 280G of the Internal Revenue Code of 1986, as amended (the "Code") and will be
subject to the excise tax imposed under Section 4999 of the Code (or any successor provision thereto) or any interest or penalties
with respect to such excise tax (collectively, the "Excise Tax"), then the Company shall pay to the Employee, no later than the
time the Excise Tax is required to be paid by the Employee or withheld by the Company, an additional amount (the "Gross-up
Payment") equal to the sum of the Excise Tax payable by the Employee, plus the amount necessary to put the Employee in the
same after-tax position (taking into account any and all applicable federal, state, local and foreign income, employment and
excise taxes (including the Excise Tax and any income and employment taxes imposed on the Gross-up Payment)) that he would
have been in if the Employee had not incurred any tax liability under Section 4999 of the Code.

ii. Any determination required under this Section 5(i) be made in writing in good faith by an independent accounting firm selected
by the Company (the "Accountants"). The Company and the Employee shall provide the Accountants with such information and
documents as the Accountants may reasonably request in order to make a determination under this Section 5(i). For purposes of
making the calculations and determinations required by this Section 5(i), the Accountants may rely on reasonable, good faith
assumptions and approximations concerning the application of Section 280G and Section 4999 of the Code. The Accountants'
determinations shall be final and binding on the Company and the Employee. The Company shall be responsible for all fees and
expenses incurred by the Accountants in connection with the calculations required by this Section 5(i).
3

iii. In light of the uncertainty in applying Section 4999 of the Code, if it is subsequently determined that the Gross-up Payment is
not sufficient to put the Employee in the same after-tax position (taking into account any and all applicable federal, state, local
and foreign income, employment and excise taxes (including the Excise Tax and such taxes imposed on the Gross-up Payment))
that he would have been in if the Employee had not incurred the Excise Tax, then the Company shall promptly pay to or for the
benefit of the Employee such additional amounts necessary to put the Employee in the same after-tax position that he would
have been in if the Excise Tax had not been imposed. In the event that a written ruling of the Internal Revenue Service (IRS) is
obtained by or on behalf of the Company or the Employee, which provides that the Employee is not required to pay, or is
entitled to a refund with respect to, all or a portion of the Excise Tax, then the Employee shall reimburse the Company in an
amount equal to the Gross-up Payment, less any amounts which remain payable by or are not refunded to the Employee, within
14 days of the date of the IRS determination or the date the Employee receives the refund, as applicable. The Employee and the
Company shall reasonably cooperate with each other in connection with any administrative or judicial proceedings concerning
the existence or amount of liability for the Excise Tax.

5.

The following sentence shall be added to the end of Section 5(k):
If under the terms of this Agreement the Employee is entitled to a tax gross-up payment, the gross-up payment
will be made by no later than December 31 of the year following the year in which the Employee remits the
related taxes.

6.
In exchange for the foregoing benefits, Employee agrees to execute the Restrictive Covenant Addendum attached
hereto as Exhibit A.
7.
Except as herein modified or amended, no other term or provision of the Employment Agreement is amended or
modified in any respect. The Employment Agreement, as modified by this Amendment, sets forth the entire understanding
between the parties with regard to the subject matter hereof and supersedes any prior oral discussions or written communications
and agreements. This Amendment cannot be modified or amended except in writing signed by Employee and a duly authorized
member of the Board.
[Signature Page to Follow]
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IN WITNESS WHEREOF, the Parties hereto, by and through their duly authorized representatives, have executed this
Amendment effective as of the Effective Date.
STEVEN MEEHAN

KADMON CORPORATION, LLC

By:

By:

/s/ Steven Meehan
(signature)

/s/ Eugene Bauer
(signature)

Steven Meehan

Eugene Bauer
Chair, Compensation Committee of Board of
Directors of Kadmon Holdings, Inc.

Date: September 7, 2021

Date: September 7, 2021

Signature Page to Second Amendment to Employment Agreement

Exhibit A – RESTRICTIVE COVENANT ADDENDUM
(addendum to, and incorporated as part of, the Second Amendment to Employment Agreement)
This Restrictive Covenant Agreement is between Kadmon Corporation, LLC, a Delaware limited liability company
having a principal place of business at 450 East 29th Street, New York, NY 10016 (“Kadmon” or the “Company”) and Steven
Meehan, an individual with a mailing address at P.O. Box 493, Alpine, NJ 07620 (“Employee”) and is effective as of the
Effective Date of the Second Amendment to Employment Agreement. Capitalized terms used but not defined herein shall have
the meaning provided in that certain Employment Agreement between Employee and Kadmon with an effective date of February
8, 2019, as amended by that certain Amendment to Employment Agreement dated January 8, 2021 (collectively, the
“Employment Agreement”).
WHEREAS, Employee acknowledges and agrees that Employee’s employment with Kadmon and the services Employee
has provided and will continue to provide to Kadmon are unique and of extraordinary value to Kadmon; and
WHEREAS, Employee acknowledges and agrees that, in the course of Employee’s employment with Kadmon, Employee
has been and will be provided with access to Proprietary Information; and
WHEREAS, Employee acknowledges and agrees that the terms and conditions set forth in this Agreement are reasonable,
fair and necessary to protect the Company’s legitimate business interests as described in the foregoing recital clauses; and
WHEREAS, Employee acknowledges and agrees that Employee’s unauthorized or improper use or disclosure of
Proprietary Information will cause serious and irreparable harm to the Company, and that the Company would suffer significant
and irreparable harm from Employee competing with Kadmon for a period of time following Employee’s termination of
employment.
NOW, THEREFORE, for good and valuable consideration, including, without limitation, Employee’s continued
employment and the new benefits set forth in the Second Amendment to Employment Agreement, Employee hereby covenants
and agrees to the following terms and conditions which Employee acknowledges and agrees are reasonably designed to protect
the legitimate business interests of the Company and which will not unreasonably affect Employee’s professional opportunities
following termination of Employee’s employment with Kadmon.
Section 1.

Covenants

(a)
Non-Solicitation of Employees or Consultants. Employee agrees that, for the period of Employee’s employment
and continuing for a period of twelve (12) months after the date such employment ends for any reason (the “Restricted Period”),
Employee shall not, as an officer, director, employee, consultant, owner, partner, or in any other capacity, and shall cause his
Affiliates not to, either directly or indirectly, separately or in association with others, except on behalf of the Company; solicit, or
participate in soliciting, any person who is an employee, consultant, or independent contractor of the Company to terminate his or
her relationship with the Company, even if Employee did not initiate the discussion or seek out the contact except pursuant to a
general solicitation that is not directed specifically to any particular employee, consultant or independent contractor of the
Company.
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(b)
Non-Solicitation of Business Partners. Employee agrees that, during the Restricted Period, Employee shall not,
as an officer, director, employee, consultant, owner, partner, or in any other capacity, and shall cause his Affiliates not to, either
directly or indirectly, separately or in association with others, except on behalf of the Company: (i) solicit, or participate in
soliciting, a Business Partner for the purpose of persuading or helping the Business Partner to end or modify to the detriment of
the Company an existing business relationship with the Company; or (ii) divert or take away the business of any such Business
Partner from the Company. The term “Business Partner” means any person or entity that, during the past twelve (12) months: (x)
contracted for, was billed for, or received from the Company any of its products; (y) assisted the Company in selling or offering
its products; or (z) has entered a formal business relationship with the Company for the purpose of advancing the business
interests of the Company.
(c)
Non-Competition. Employee agrees that, for the Restricted Period, Employee shall not, and shall cause his
Affiliates not to, either directly or indirectly, separately or in association with others: (i) research, develop, market, or sell, or
attempt to research, develop, or provide Competing Products anywhere in the United States, or (ii) assist another person or entity
to research, develop, market, or sell, or attempt to research, develop, market, or sell Competing Products anywhere in the United
States. Nothing contained in this Section 1(c) shall be construed to prevent Employee from engaging in any business activity
approved in advance and in writing by the Board of Directors of the Company (or, if there is no such board, the Chief Executive
Officer of the Company’s parent entity) or from investing in the securities of any competing company that are listed on a national
or regional securities exchange or have been registered under Section 12(g) of the Securities Exchange Act, but only if Employee
is not involved in the management of the business of said company in any material respect and only if Employee does not own
more than an aggregate of five percent (5%) of the equity securities of such company. For purposes of this Restrictive Covenants
Agreement, “Competing Products” means any product, or the research and development thereof, of any person or entity other
than the Company that directly competes with a product of the Company that was, immediately prior to Employee’s termination
date, either approved for sale in the United States or being studied in a human clinical trial identified by the U.S. Food & Drug
Administration as a Phase 2 or Phase 3 clinical trial.
(d)
Reasonableness. Employee acknowledges that this covenant not to compete does not prevent Employee from
working for or performing services on behalf of a competitive business if such competitive business is also engaged in other lines
of business and if Employee’s assignment or services are limited to such other lines of business, and Employee will not be
providing support, advice, instruction, direction or other guidance to lines of business that constitute the competitive business.
As such, Employee acknowledges and agrees that these restrictions allow Employee an adequate number and variety of
employment alternatives, based on Employee varied skills and abilities. Employee represents that Employee is willing and able
to obtain other employment not prohibited by this Agreement. Employee represents and agrees that the restrictions on
competition do not impose a greater restraint than is necessary to protect the goodwill and business interests of Kadmon and are
not unduly burdensome to Employee.
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Section 2.

Remedies Upon Breach

Employee acknowledges and agrees that Kadmon’s remedy at law for any breach of the covenants contained herein would
be inadequate and that, for any breach of such covenants, Kadmon shall, in addition to other remedies as may be available to it at
law or in equity, or as provided for in this Restrictive Covenant Agreement, be entitled to an injunction, restraining order, or other
equitable relief, without the necessity of posting a bond, restraining Employee from committing or continuing to commit any
violation of the covenants. Employee agrees that proof shall not be required that monetary damages for breach of the provisions
of this Restrictive Covenant Agreement would be difficult to calculate and that remedies at law would be inadequate.
Section 3.

Governing Law

This Restrictive Covenant Agreement shall be governed by and construed and enforced in accordance with the laws of the
State of New York, without regard to principles of conflicts of laws.
Section 4.

Amendment; Waiver

(a)
This Restrictive Covenant Agreement may not be modified, other than by a written agreement executed by
Employee and Kadmon, nor may any provision hereof be waived other than by a writing executed by Kadmon.
(b)
The waiver by Kadmon of any particular default by Employee shall not affect or impair the rights of Kadmon
with respect to any subsequent default by Employee of the same or of a different kind, nor shall any delay or omission by
Kadmon to exercise any right arising from any default by Employee affects or impairs any rights that Kadmon may have with
respect to the same or any future default by Employee.

Section 5.

Survival

The provisions of this Restrictive Covenant Agreement shall survive after the expiration or termination of Employee’s
employment for any reason.
Section 6.

No Diminishment of Rights

Nothing in this Restrictive Covenant Agreement is intended to or should be interpreted as diminishing any rights and
remedies Kadmon has under applicable law related to the protection of Proprietary Information or business relationships.
Section 7.

Notice

(a)
Any communication, demand or notice to be given hereunder will be duly given in accordance with the terms of
the notice provision of the Employment Agreement.
(b)
Employee agrees that, during the Restricted Period, Employee will, within ten (10) days after accepting any
employment or other business relationship with any individual or entity other than the Company (each, a “New Employer”),
advise Kadmon of the identity of such new employer or business engagement. Kadmon may serve notice upon each such New
Employer that Employee is bound by this Restrictive Covenant Agreement and furnish each such New Employer with a copy of
this Restrictive Covenant Agreement or relevant portions thereof.
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Section 8.

Severability/Reformation

This Restrictive Covenant Agreement shall be enforceable to the fullest extent allowed by law. In the event that a court or
appointed arbitrator holds any provision of this Restrictive Covenant Agreement to be invalid or unenforceable, then, if allowed
by law, that provision shall be reduced, modified or otherwise conformed to the relevant law, judgment or determination to the
degree necessary to render it valid and enforceable without affecting the rest of this Restrictive Covenant Agreement. Any
provision of this Restrictive Covenant Agreement that is prohibited or unenforceable in any jurisdiction shall, as to such
jurisdiction, be deemed severable from the remainder of this Restrictive Covenant Agreement, and the remaining provisions
contained in this Restrictive Covenant Agreement shall be construed to preserve to the maximum permissible extent the intent
and purposes of this Restrictive Covenant Agreement. Any such prohibition or unenforceability in any jurisdiction shall not
invalidate or render unenforceable such provision in any other jurisdiction. Employee also agrees not to challenge or raise any
equitable defenses to the enforceability of the restrictive covenants contained in this Restrictive Covenant Agreement.
Section 9.

Assignment

Employee may not assign Employee’s rights and duties under this Restrictive Covenant Agreement or its incorporated
documents without the prior written consent of Kadmon. Kadmon may, without Employee’s consent, assign any rights or duties
that it has, in whole or in part, to its parent company or affiliates with or into which the Company may hereafter merge or
consolidate or to which the Company may transfer all or substantially all of its assets, if in any such case said company or other
entity shall by operation of law or expressly in writing assume all obligations of the Company hereunder as fully as if it had been
originally made a Party, but may not otherwise assign this Agreement or its rights and obligations hereunder.
Section 10.

Entire Agreement

This Restrictive Covenant Agreement, together with the Employment Agreement, contains the entire agreement between
the parties with respect to the subject matter herein and supersedes all prior oral and written agreements between the parties
pertaining to such matters.
Section 11.

Further Assurances

Employee agrees to execute all such further instruments and documents and to take all such further action as may be
reasonably necessary to effect the terms and purposes of this Restrictive Covenant Agreement.
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Section 12.

Signature in Counterparts

This Restrictive Covenant Agreement may be executed in any number of counterparts, each of which shall be deemed an
original, but all such counterparts shall together constitute one agreement. This Agreement may be executed and delivered via
facsimile, electronic mail (including pdf or any electronic signature complying with the U.S. federal ESIGN Act of 2000,
Uniform Electronic Transactions Act or other applicable law) or other transmission method and shall be deemed to have been
duly and validly delivered and be valid and effective for all purposes.
Section 13.

Headings

The headings contained in this Restrictive Covenant Agreement are for reference purposes only and shall not affect in any
way the meaning or interpretation of this Restrictive Covenant Agreement. Section, subsection, recital and party references are
to this Restrictive Covenant Agreement unless otherwise specified.
[signature page to follow]
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IN WITNESS WHEREOF, the parties hereto have duly executed or caused to be duly executed this Restrictive Covenant
Agreement as of the Effective Date.
STEVEN MEEHAN

KADMON CORPORATION, LLC

By:

By:

/s/ Steven Meehan
(signature)

/s/ Eugene Bauer
(signature)

Steven Meehan

Eugene Bauer
Chair, Compensation Committee of Board of
Directors of Kadmon Holdings, Inc.

Date: September 7, 2021

Date: September 7, 2021

Signature Page to Restrictive Covenant Agreement

Exhibit 10.3
Second Amendment to Employment Agreement
This Second Amendment to the Employment Agreement (the “Amendment”) is entered into and effective as of
September 7, 2021 (the “Effective Date”) by and between Kadmon Corporation, LLC, a Delaware limited liability company
having a principal place of business at 450 East 29th Street, New York, NY 10016 (“Kadmon” or the “Company”) and Gregory S.
Moss, an individual with a residence at 401 East 74th Street, #8D, New York, NY 10021, USA (“Employee”). Capitalized terms
used but not defined herein shall have the meaning provided in the Employment Agreement (defined below).
WHEREAS, Kadmon and Employee (together, the “Parties”) are parties to an Employment Agreement with an effective
date of August 30, 2019, as amended by that certain Amendment to Employment Agreement dated January 8, 2021 (collectively,
the “Employment Agreement”);
WHEREAS, Kadmon and Employee have agreed to changes to certain terms of the Employment Agreement; and
NOW, THEREFORE, for good and valuable consideration contained herein, the exchange, receipt and sufficiency of
which are acknowledged, the Parties agree as follows:
1.

A new Section 3(f) shall read as follows:
Retention Bonus. In connection with a Change in Control (which for the purposes of this Agreement shall be
defined as such term is defined in the Kadmon Holdings, Inc. 2016 Equity Incentive Plan, the “Plan”) during the
Term, Employee will be eligible to earn a cash bonus payment in an aggregate amount equal to one million dollars
(1,000,000), less applicable withholding taxes (the “Retention Bonus”), as follows: (i) 25% of the Retention
Bonus will be earned on the date the definitive agreement in connection with such Change in Control is fully
executed by all signatories thereto (the “Signing Date”), subject to Employee’s continuous and active employment
with the Company through such date, unless Employee’s employment hereunder is terminated without Cause or
Employee resigns with Good Reason; and (ii) the remaining 75% of the Retention Bonus will be earned on the
closing date of such Change in Control (the “Closing Date”), subject to Employee’s continuous and active
employment with the Company through such date, unless Employee’s employment hereunder is terminated
without Cause or Employee resigns with Good Reason. Each installment of the Retention Bonus, if earned, will
be paid on or within 10-days after Signing Date or the Closing Date, as applicable, subject to Employee’s
continuous and active employment with the Company through such date (unless Employee’s employment
hereunder is terminated without Cause or Employee resigns with Good Reason) and Employee delivering to the
Company and not revoking a general release in favor of the Company and its affiliates in a form acceptable to the
Company, which release shall become effective upon the payment of the applicable portion of the Retention
Bonus.

2.

Section 5(d) of the Employment Agreement shall be deleted in its entirety and replaced with the following:
Resignation by Employee for Good Reason. Employee may resign from his employment hereunder at any time
if Employee has Good Reason. For purposes of this Agreement, the term “Good Reason” shall mean: (i) any
diminution in Employee’s duties or responsibilities hereunder (other than in connection with a termination of
Employee’s employment), which remains uncured by the Company for 5 days following receipt by the Company
of written notice of same, which notice shall include reasonable detail as to the nature of the potential resulting
Good Reason; (ii) a diminution in Employee’s Base Salary; (iii) a relocation of the Company’s principal place of
business outside New York City; or (iv) the Company’s consummation of a Change in Control, provided that this
clause (iv) only applies for the first 12-month period following the closing date of any such Change in Control.

3.

A new Section 5(h) of the Employment Agreement shall be deleted in its entirety and replaced with the following:
Severance Benefits Upon or Following a Change in Control. In the event that Employee’s employment
hereunder is terminated without Cause, or Employee resigns with Good Reason, in either case during the three (3)
months prior to, as of, or within twelve (12) months following the effective date of a Change in Control, then, in
lieu of the Severance described in Section 5(f) above and subject to Employee’s compliance with any restrictive
covenant agreement to which he is a party or are otherwise bound with the Company or any of its affiliates and
Employee delivering to the Company a valid and fully effective comprehensive release of claims that can no
longer be revoked as set forth in Section 5(f) above, the Company will provide Employee the following severance
benefits:
i.

The Company shall pay to Employee, as severance, a lump sum equal to two (2) times the sum of the Base Salary plus the
Target Bonus for the year of termination, with payment on the next regular pay date following the sixtieth (60th) day after
termination of employment;

ii. The Company shall increase the Coverage Period set forth in Section 5(g) from twelve (12) months to twenty-four (24) months
or the date Employee becomes eligible for health insurance coverage from a new employer (excluding self-employment), if
earlier, provided that Employee remains eligible for these benefits under COBRA and provided further that, if at any time the
Company determines in its reasonable discretion that the payment of the COBRA premiums would result in a violation of the
nondiscrimination rules of the 2010 Patient Protection and Affordable Care Act, as amended by the 2010 Health Care and
Education Reconciliation Act), then the payments in this clause (ii) shall cease;
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iii. Each current or future Award (as defined in the Plan) granted to Employee that is then outstanding, or any other then outstanding
equity award granted to Employee under any successor plan or otherwise (collectively the “Awards”), including Awards that
would otherwise vest only upon satisfaction of performance criteria, shall accelerate and vest in full as of the date of such
termination or, if later, on the closing date of the Change in Control and, if applicable, become exercisable. In the case of the
consummation of a Change in Control in which an outstanding Award is not continued, assumed or substituted for by the
Company or the acquiror or any of its affiliates as part of such Change in Control transaction, then such Award will become
fully vested and exercisable on or immediately prior to the closing date of the Change in Control, whether Employee terminates
employment or not. For purposes of this Section 5(h), the unvested portion of Awards will remain in effect for no less than three
months in the case of a termination occurring before a Change in Control, but in any case no longer than the original term or
expiration date of the Award. The provision of accelerated vesting hereunder is subject to a valid and fully effective
comprehensive release of claims that can no longer be revoked as set forth in Section 5(f) above. This Section 5(h) is in addition
to, and is not intended to supersede or replace, any other provision for accelerated vesting of equity under the Plan, an Award or
otherwise.

4.

Section 5(i) shall be deleted in its entirety and replaced with the following:
i.

Notwithstanding any other provision of this Agreement or any other plan, arrangement or agreement to the contrary, if any of the
payments or benefits provided or to be provided by the Company or its affiliates to the Employee or for the Employee's benefit
pursuant to the terms of this Agreement or otherwise ("Covered Payments") constitute parachute payments ("Parachute
Payments") within the meaning of Section 280G of the Internal Revenue Code of 1986, as amended (the "Code") and will be
subject to the excise tax imposed under Section 4999 of the Code (or any successor provision thereto) or any interest or penalties
with respect to such excise tax (collectively, the "Excise Tax"), then the Company shall pay to the Employee, no later than the
time the Excise Tax is required to be paid by the Employee or withheld by the Company, an additional amount (the "Gross-up
Payment") equal to the sum of the Excise Tax payable by the Employee, plus the amount necessary to put the Employee in the
same after-tax position (taking into account any and all applicable federal, state, local and foreign income, employment and
excise taxes (including the Excise Tax and any income and employment taxes imposed on the Gross-up Payment)) that he would
have been in if the Employee had not incurred any tax liability under Section 4999 of the Code.

ii. Any determination required under this Section 5(i) be made in writing in good faith by an independent accounting firm selected
by the Company (the "Accountants"). The Company and the Employee shall provide the Accountants with such information and
documents as the Accountants may reasonably request in order to make a determination under this Section 5(i). For purposes of
making the calculations and determinations required by this Section 5(i), the Accountants may rely on reasonable, good faith
assumptions and approximations concerning the application of Section 280G and Section 4999 of the Code. The Accountants'
determinations shall be final and binding on the Company and the Employee. The Company shall be responsible for all fees and
expenses incurred by the Accountants in connection with the calculations required by this Section 5(i).
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iii. In light of the uncertainty in applying Section 4999 of the Code, if it is subsequently determined that the Gross-up Payment is
not sufficient to put the Employee in the same after-tax position (taking into account any and all applicable federal, state, local
and foreign income, employment and excise taxes (including the Excise Tax and such taxes imposed on the Gross-up Payment))
that he would have been in if the Employee had not incurred the Excise Tax, then the Company shall promptly pay to or for the
benefit of the Employee such additional amounts necessary to put the Employee in the same after-tax position that he would
have been in if the Excise Tax had not been imposed. In the event that a written ruling of the Internal Revenue Service (IRS) is
obtained by or on behalf of the Company or the Employee, which provides that the Employee is not required to pay, or is
entitled to a refund with respect to, all or a portion of the Excise Tax, then the Employee shall reimburse the Company in an
amount equal to the Gross-up Payment, less any amounts which remain payable by or are not refunded to the Employee, within
14 days of the date of the IRS determination or the date the Employee receives the refund, as applicable. The Employee and the
Company shall reasonably cooperate with each other in connection with any administrative or judicial proceedings concerning
the existence or amount of liability for the Excise Tax.

5.

The following sentence shall be added to the end of Section 5(k):
If under the terms of this Agreement the Employee is entitled to a tax gross-up payment, the gross-up payment
will be made by no later than December 31 of the year following the year in which the Employee remits the
related taxes.

6.
In exchange for the foregoing benefits, Employee agrees to execute the Restrictive Covenant Addendum attached
hereto as Exhibit A.
7.
Except as herein modified or amended, no other term or provision of the Employment Agreement is amended or
modified in any respect. The Employment Agreement, as modified by this Amendment, sets forth the entire understanding
between the parties with regard to the subject matter hereof and supersedes any prior oral discussions or written communications
and agreements. This Amendment cannot be modified or amended except in writing signed by Employee and a duly authorized
member of the Board.
[Signature Page to Follow]
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IN WITNESS WHEREOF, the Parties hereto, by and through their duly authorized representatives, have executed this
Amendment effective as of the Effective Date.
GREGORY S. MOSS

KADMON CORPORATION, LLC

By:

By:

/s/ Gregory S. Moss
(signature)

/s/ Eugene Bauer
(signature)

Gregory S. Moss

Eugene Bauer
Chair, Compensation Committee of Board of
Directors of Kadmon Holdings, Inc.

Date: September 7, 2021

Date: September 7, 2021

Signature Page to Second Amendment to Employment Agreement

Exhibit A – RESTRICTIVE COVENANT ADDENDUM
(addendum to, and incorporated as part of, the Second Amendment to Employment Agreement)
This Restrictive Covenant Agreement is between Kadmon Corporation, LLC, a Delaware limited liability company
having a principal place of business at 450 East 29th Street, New York, NY 10016 (“Kadmon” or the “Company”) and Gregory
S. Moss, an individual with a residence at 401 East 74th Street, #8D, New York, NY 10021, US (“Employee”) and is effective as
of the Effective Date of the Second Amendment to Employment Agreement. Capitalized terms used but not defined herein shall
have the meaning provided in that certain Employment Agreement between Employee and Kadmon with an effective date of
August 30, 2019, as amended by that certain Amendment to Employment Agreement dated January 8, 2021 (collectively, the
“Employment Agreement”).
WHEREAS, Employee acknowledges and agrees that Employee’s employment with Kadmon and the services Employee
has provided and will continue to provide to Kadmon are unique and of extraordinary value to Kadmon; and
WHEREAS, Employee acknowledges and agrees that, in the course of Employee’s employment with Kadmon, Employee
has been and will be provided with access to Proprietary Information; and
WHEREAS, Employee acknowledges and agrees that the terms and conditions set forth in this Agreement are reasonable,
fair and necessary to protect the Company’s legitimate business interests as described in the foregoing recital clauses; and
WHEREAS, Employee acknowledges and agrees that Employee’s unauthorized or improper use or disclosure of
Proprietary Information will cause serious and irreparable harm to the Company, and that the Company would suffer significant
and irreparable harm from Employee competing with Kadmon for a period of time following Employee’s termination of
employment.
NOW, THEREFORE, for good and valuable consideration, including, without limitation, Employee’s continued
employment and the new benefits set forth in the Second Amendment to Employment Agreement, Employee hereby covenants
and agrees to the following terms and conditions which Employee acknowledges and agrees are reasonably designed to protect
the legitimate business interests of the Company and which will not unreasonably affect Employee’s professional opportunities
following termination of Employee’s employment with Kadmon.
Section 1.

Covenants

(a)
Non-Solicitation of Employees or Consultants. Employee agrees that, for the period of Employee’s employment
and continuing for a period of twelve (12) months after the date such employment ends for any reason (the “Restricted Period”),
Employee shall not, as an officer, director, employee, consultant, owner, partner, or in any other capacity, and shall cause his
Affiliates not to, either directly or indirectly, separately or in association with others, except on behalf of the Company; solicit, or
participate in soliciting, any person who is an employee, consultant, or independent contractor of the Company to terminate his or
her relationship with the Company, even if Employee did not initiate the discussion or seek out the contact except pursuant to a
general solicitation that is not directed specifically to any particular employee, consultant or independent contractor of the
Company.
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(b)
Non-Solicitation of Business Partners. Employee agrees that, during the Restricted Period, Employee shall not,
as an officer, director, employee, consultant, owner, partner, or in any other capacity, and shall cause his Affiliates not to, either
directly or indirectly, separately or in association with others, except on behalf of the Company: (i) solicit, or participate in
soliciting, a Business Partner for the purpose of persuading or helping the Business Partner to end or modify to the detriment of
the Company an existing business relationship with the Company; or (ii) divert or take away the business of any such Business
Partner from the Company. The term “Business Partner” means any person or entity that, during the past twelve (12) months: (x)
contracted for, was billed for, or received from the Company any of its products; (y) assisted the Company in selling or offering
its products; or (z) has entered a formal business relationship with the Company for the purpose of advancing the business
interests of the Company.
(c)
Non-Competition. Employee agrees that, for the Restricted Period, Employee shall not, and shall cause his
Affiliates not to, either directly or indirectly, separately or in association with others: (i) research, develop, market, or sell, or
attempt to research, develop, or provide Competing Products anywhere in the United States, or (ii) assist another person or entity
to research, develop, market, or sell, or attempt to research, develop, market, or sell Competing Products anywhere in the United
States. Nothing contained in this Section 1(c) shall be construed to prevent Employee from engaging in any business activity
approved in advance and in writing by the Board of Directors of the Company (or, if there is no such board, the Chief Executive
Officer of the Company’s parent entity) or from investing in the securities of any competing company that are listed on a national
or regional securities exchange or have been registered under Section 12(g) of the Securities Exchange Act, but only if Employee
is not involved in the management of the business of said company in any material respect and only if Employee does not own
more than an aggregate of five percent (5%) of the equity securities of such company. For purposes of this Restrictive Covenants
Agreement, “Competing Products” means any product, or the research and development thereof, of any person or entity other
than the Company that directly competes with a product of the Company that was, immediately prior to Employee’s termination
date, either approved for sale in the United States or being studied in a human clinical trial identified by the U.S. Food & Drug
Administration as a Phase 2 or Phase 3 clinical trial.
(d)
Reasonableness. Employee acknowledges that this covenant not to compete does not prevent Employee from
working for or performing services on behalf of a competitive business if such competitive business is also engaged in other lines
of business and if Employee’s assignment or services are limited to such other lines of business, and Employee will not be
providing support, advice, instruction, direction or other guidance to lines of business that constitute the competitive business.
As such, Employee acknowledges and agrees that these restrictions allow Employee an adequate number and variety of
employment alternatives, based on Employee varied skills and abilities. Employee represents that Employee is willing and able
to obtain other employment not prohibited by this Agreement. Employee represents and agrees that the restrictions on
competition do not impose a greater restraint than is necessary to protect the goodwill and business interests of Kadmon and are
not unduly burdensome to Employee.
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Section 2.

Remedies Upon Breach

Employee acknowledges and agrees that Kadmon’s remedy at law for any breach of the covenants contained herein would
be inadequate and that, for any breach of such covenants, Kadmon shall, in addition to other remedies as may be available to it at
law or in equity, or as provided for in this Restrictive Covenant Agreement, be entitled to an injunction, restraining order, or other
equitable relief, without the necessity of posting a bond, restraining Employee from committing or continuing to commit any
violation of the covenants. Employee agrees that proof shall not be required that monetary damages for breach of the provisions
of this Restrictive Covenant Agreement would be difficult to calculate and that remedies at law would be inadequate.
Section 3.

Governing Law

This Restrictive Covenant Agreement shall be governed by and construed and enforced in accordance with the laws of the
State of New York, without regard to principles of conflicts of laws.
Section 4.

Amendment; Waiver

(a)
This Restrictive Covenant Agreement may not be modified, other than by a written agreement executed by
Employee and Kadmon, nor may any provision hereof be waived other than by a writing executed by Kadmon.
(b)
The waiver by Kadmon of any particular default by Employee shall not affect or impair the rights of Kadmon
with respect to any subsequent default by Employee of the same or of a different kind, nor shall any delay or omission by
Kadmon to exercise any right arising from any default by Employee affects or impairs any rights that Kadmon may have with
respect to the same or any future default by Employee.

Section 5.

Survival

The provisions of this Restrictive Covenant Agreement shall survive after the expiration or termination of Employee’s
employment for any reason.
Section 6.

No Diminishment of Rights

Nothing in this Restrictive Covenant Agreement is intended to or should be interpreted as diminishing any rights and
remedies Kadmon has under applicable law related to the protection of Proprietary Information or business relationships.
Section 7.

Notice

(a)
Any communication, demand or notice to be given hereunder will be duly given in accordance with the terms of
the notice provision of the Employment Agreement.
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(b)
Employee agrees that, during the Restricted Period, Employee will, within ten (10) days after accepting any
employment or other business relationship with any individual or entity other than the Company (each, a “New Employer”),
advise Kadmon of the identity of such new employer or business engagement. Kadmon may serve notice upon each such New
Employer that Employee is bound by this Restrictive Covenant Agreement and furnish each such New Employer with a copy of
this Restrictive Covenant Agreement or relevant portions thereof.
Section 8.

Severability/Reformation

This Restrictive Covenant Agreement shall be enforceable to the fullest extent allowed by law. In the event that a court or
appointed arbitrator holds any provision of this Restrictive Covenant Agreement to be invalid or unenforceable, then, if allowed
by law, that provision shall be reduced, modified or otherwise conformed to the relevant law, judgment or determination to the
degree necessary to render it valid and enforceable without affecting the rest of this Restrictive Covenant Agreement. Any
provision of this Restrictive Covenant Agreement that is prohibited or unenforceable in any jurisdiction shall, as to such
jurisdiction, be deemed severable from the remainder of this Restrictive Covenant Agreement, and the remaining provisions
contained in this Restrictive Covenant Agreement shall be construed to preserve to the maximum permissible extent the intent
and purposes of this Restrictive Covenant Agreement. Any such prohibition or unenforceability in any jurisdiction shall not
invalidate or render unenforceable such provision in any other jurisdiction. Employee also agrees not to challenge or raise any
equitable defenses to the enforceability of the restrictive covenants contained in this Restrictive Covenant Agreement.
Section 9.

Assignment

Employee may not assign Employee’s rights and duties under this Restrictive Covenant Agreement or its incorporated
documents without the prior written consent of Kadmon. Kadmon may, without Employee’s consent, assign any rights or duties
that it has, in whole or in part, to its parent company or affiliates with or into which the Company may hereafter merge or
consolidate or to which the Company may transfer all or substantially all of its assets, if in any such case said company or other
entity shall by operation of law or expressly in writing assume all obligations of the Company hereunder as fully as if it had been
originally made a Party, but may not otherwise assign this Agreement or its rights and obligations hereunder.
Section 10.

Entire Agreement

This Restrictive Covenant Agreement, together with the Employment Agreement, contains the entire agreement between
the parties with respect to the subject matter herein and supersedes all prior oral and written agreements between the parties
pertaining to such matters.
Section 11.

Further Assurances

Employee agrees to execute all such further instruments and documents and to take all such further action as may be
reasonably necessary to effect the terms and purposes of this Restrictive Covenant Agreement.
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Section 12.

Signature in Counterparts

This Restrictive Covenant Agreement may be executed in any number of counterparts, each of which shall be deemed an
original, but all such counterparts shall together constitute one agreement. This Agreement may be executed and delivered via
facsimile, electronic mail (including pdf or any electronic signature complying with the U.S. federal ESIGN Act of 2000,
Uniform Electronic Transactions Act or other applicable law) or other transmission method and shall be deemed to have been
duly and validly delivered and be valid and effective for all purposes.
Section 13.

Headings

The headings contained in this Restrictive Covenant Agreement are for reference purposes only and shall not affect in any
way the meaning or interpretation of this Restrictive Covenant Agreement. Section, subsection, recital and party references are
to this Restrictive Covenant Agreement unless otherwise specified.
[signature page to follow]
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IN WITNESS WHEREOF, the parties hereto have duly executed or caused to be duly executed this Restrictive Covenant
Agreement as of the Effective Date.
GREGORY S. MOSS

KADMON CORPORATION, LLC

By:

By:

/s/ Gregory S. Moss
(signature)

/s/ Eugene Bauer
(signature)

Gregory S. Moss

Eugene Bauer
Chair, Compensation Committee of Board of
Directors of Kadmon Holdings, Inc.

Date: September 7, 2021

Date: September 7, 2021

Signature Page to Restrictive Covenant Agreement

Exhibit 99.1
Press Release
Source: Sanofi (EURONEXT: SAN) (NASDAQ: SNY)

Sanofi to acquire Kadmon to further strengthen growth of transplant business
– Adds Rezurock(TM) (belumosudil) an FDA-approved, first-in-class treatment for adult and pediatric patients 12 years and older with chronic
graft-versus-host disease (cGVHD) after failure of at least two prior lines of systemic therapy –
PARIS and NEW YORK – September 8, 2021 – Sanofi has entered into a definitive merger agreement with Kadmon Holdings, Inc. (NASDAQ: KDMN)
a biopharmaceutical company that discovers, develops, and markets transformative therapies for disease areas of significant unmet medical needs. The
acquisition supports Sanofi’s strategy to continue to grow its General Medicines core assets and will immediately add Rezurock(TM) (belumosudil) to its
transplant portfolio. Rezurock is a recently FDA-approved, first-in-class treatment for chronic graft-versus-host disease (cGVHD) for adult and pediatric
patients 12 years and older who have failed at least two prior lines of systemic therapy.
Shareholders of Kadmon common stock will receive $9.50 per share in cash, which represents a total equity value of approximately $1.9 billion (on a fully
diluted basis). The Sanofi and Kadmon Boards of Directors unanimously approved the transaction.
“We are transforming and simplifying our General Medicines business and have shifted our focus on differentiated core assets in key markets,”
said Olivier Charmeil, Executive Vice President General Medicines. “We are thrilled to add Kadmon's Rezurock to our well-established transplant
portfolio. Our existing scale, expertise, and relationships in transplant create an ideal platform to achieve the full potential of Rezurock, which
will address the significant unmet medical needs of patients with chronic graft-versus-host disease around the world.”
“We are excited that Sanofi has acknowledged the value of Rezurock and the deep potential of our pipeline,” said Harlan Waksal, M.D., President
and Chief Executive Officer, Kadmon. “By leveraging Sanofi’s global resources and long-standing expertise in developing and commercializing
innovative medicines, Rezurock is now well positioned for global accessibility, faster. I want to thank the entire Kadmon team, including
management and the Board of Directors, and the Sanofi organization, for their ongoing commitment to patients and their caregivers.”

Sanofi’s transplant business mainly consists of Thymoglobulin(R) (anti-thymocyte globulin), a polyclonal, anti-human thymocyte antibody preparation that
acts as a broad immunosuppressive and immunomodulating agent and Mozobil(R) (plerixafor), a hematopoietic stem cell mobilizer. Both products are
among General Medicines core assets and are currently registered and marketed in more than 65 countries.
In July 2021, the FDA approved Rezurock for the treatment of adult and pediatric patients 12 years and older with cGVHD after the failure of at least two
prior lines of systemic therapy. Rezurock was launched in August in the United States. It is the first and only approved small molecule therapy that inhibits
the Rho-associated coiled-coil kinase 2 (ROCK2), a signaling pathway that modulates inflammatory response and fibrotic processes. Sanofi will work
closely with regulatory authorities across different geographies to ensure that patients suffering from cGVHD can benefit from belumosudil treatment as
early as possible. Kadmon is also developing Rezurock for the treatment of diffuse cutaneous systemic sclerosis, with an open-label Phase 2 clinical trial
currently ongoing.
Kadmon’s pipeline includes drug candidates for immune and fibrotic diseases as well as immuno-oncology therapies.
The transaction is expected to be modestly dilutive to Sanofi’s EPS in 2022.
Transaction Terms
Under the terms of the merger agreement, holders of Kadmon’s common stock will receive $9.50 per share in an all-cash transaction, reflecting a total
equity value of Kadmon of approximately $1.9 billion. The offer price represents a premium of 79% over the closing price on September 7, 2021 and a
premium of approximately 113% over the 60 trading days volume weighted average price.
The consummation of the transaction is subject to customary closing conditions, including the approval of holders of a majority of the outstanding shares of
Kadmon voting stock, the expiration or termination of the waiting period under the Hart-Scott-Rodino Antitrust Improvements Act of 1976, and other
customary conditions. Following the successful completion of the merger, a wholly owned subsidiary of Sanofi will merge with Kadmon and the
outstanding Kadmon shares will receive $9.50 per share in cash. Sanofi plans to fund the transaction with available cash resources. Subject to the
satisfaction or waiver of customary closing conditions, Sanofi expects to complete the acquisition in the fourth quarter of 2021.
Weil, Gotshal & Manges LLP is acting as legal counsel to Sanofi. Cantor Fitzgerald & Co. and Moelis & Company LLC are acting as exclusive financial
advisors to Kadmon in the transaction, while DLA Piper LLP (US) is acting as legal counsel.

About Kadmon
Kadmon is a biopharmaceutical company that discovers, develops, and delivers transformative therapies for unmet medical needs. Rezurock(TM)
(belumosudil), an oral, once-daily tablet, is approved in the United States for the treatment of adult and pediatric patients 12 years and older with chronic
graft-versus-host disease (cGVHD) after failure of at least two prior lines of systemic therapy. Kadmon’s pipeline includes product candidates for immune
and fibrotic diseases as well as immuno-oncology therapies. For more information, please visit www.kadmon.com.
About Sanofi
Sanofi is dedicated to supporting people through their health challenges. We are a global biopharmaceutical company focused on human health. We prevent
illness with vaccines, provide innovative treatments to fight pain and ease suffering. We stand by the few who suffer from rare diseases and the millions
with long-term chronic conditions.
With more than 100,000 people in 100 countries, Sanofi is transforming scientific innovation into healthcare solutions around the globe.
Sanofi Media Relations Contacts
Sandrine Guendoul
Tel.: +33 (0)6 25 09 14 25
Sandrine.Guendoul@sanofi.com
Lisa Zobel
Tel.: + 1 (908) 967-4605
Lisa.Zobel@sanofi.com
Sanofi Investor Relations Contacts Paris
Eva Schaefer-Jansen
Arnaud Delepine
Nathalie Pham
Sanofi Investor Relations Contact North America
Felix Lauscher
Tel.: +33 (0)1 53 77 45 45
investor.relations@sanofi.com
https://www.sanofi.com/en/investors/contact
Kadmon Investor Relations Contact
Steven Meehan, Executive Vice President, Chief Financial Officer
Tel.: +1 (833) 900-5366
Investors@kadmon.com
https://www.kadmon.com

Sanofi and Kadmon Forward-Looking Statements
This press release contains forward-looking statements as defined in the Private Securities Litigation Reform Act of 1995, as amended. Forward-looking
statements are statements that are not historical facts and may include projections and estimates and their underlying assumptions, statements regarding
plans, objectives, intentions and expectations with respect to future financial results, events, operations, services, product development and potential, and
statements regarding future performance. Forward-looking statements are generally identified by the words “expects”, “anticipates”, “believes”,
“intends”, “estimates”, “plans”, “will be” and similar expressions. Although Sanofi’s and Kadmon’s management each believes that the expectations
reflected in such forward-looking statements are reasonable, investors are cautioned that forward-looking information and statements are subject to
various risks and uncertainties, many of which are difficult to predict and generally beyond the control of Sanofi and Kadmon, that could cause actual
results and developments to differ materially from those expressed in, or implied or projected by, the forward-looking information and statements. These
risks and uncertainties include among other things, risks related to Sanofi’s and Kadmon’s ability to complete the transaction on the proposed terms or on
the proposed timeline, including the receipt of required regulatory approvals, the possibility that competing offers will be made, other risks associated with
executing business combination transactions, such as the risk that the businesses will not be integrated successfully, that such integration may be more
difficult, time-consuming or costly than expected or that the expected benefits of the acquisition will not be realized, risks related to future opportunities
and plans for the combined company, including uncertainty of the expected financial performance and results of the combined company following
completion of the proposed acquisition, disruption from the proposed acquisition making it more difficult to conduct business as usual or to maintain
relationships with customers, employees, manufacturers, suppliers or patient groups, and the possibility that, if the combined company does not achieve the
perceived benefits of the proposed acquisition as rapidly or to the extent anticipated by financial analysts or investors, the market price of Sanofi’s shares
could decline, as well as other risks related Sanofi’s and Kadmon’s respective businesses, including the ability to grow sales and revenues from existing
products and to develop, commercialize or market new products, competition, the uncertainties inherent in research and development, including future
clinical data and analysis, regulatory obligations and oversight by regulatory authorities, such as the FDA or the EMA, including decisions of such
authorities regarding whether and when to approve any drug, device or biological application that may be filed for any product candidates as well as
decisions regarding labelling and other matters that could affect the availability or commercial potential of any product candidates, the absence of a
guarantee that any product candidates, if approved, will be commercially successful, the future approval and commercial success of therapeutic
alternatives, Sanofi’s ability to benefit from external growth opportunities and to complete related transactions and/or obtain regulatory clearances, risks
associated with Sanofi’s and Kadmon’s intellectual property and any related pending or future litigation and the ultimate outcome of such litigation, trends
in exchange rates and prevailing interest rates, volatile economic and market conditions, cost containment initiatives and subsequent changes thereto, and
the impact that COVID-19 will have on Sanofi and Kadmon and their respective customers, suppliers, vendors, and other business partners, and the
financial condition of any one of them, as well as on Sanofi’s and Kadmon’s employees and on the global economy as a whole. Any material effect of
COVID-19 on any of the foregoing could also adversely impact Sanofi and Kadmon. This situation is changing rapidly and additional impacts may arise of
which Sanofi and Kadmon are not currently aware and may exacerbate other previously identified risks. While the list of factors presented here is
representative, no list should be considered a statement of all potential risks, uncertainties or assumptions that could have a material adverse effect on
companies’ consolidated financial condition or results of operations. The foregoing factors should be read in conjunction with the risks and cautionary
statements discussed or identified in the public filings with the U.S. Securities and Exchange Commission (the “SEC”) made by Sanofi and Kadmon and
the public filings with the AMF made by Sanofi, including those listed under “Risk Factors” and “Cautionary Statement Regarding Forward-Looking
Statements” in Sanofi’s annual report on Form 20-F for the year ended December 31, 2020, and Kadmon’s annual report on Form 10-K for the year ended
December 31, 2020, quarterly reports on Form 10-Q and current reports on Form 8-K filed with the SEC. The forward-looking statements speak only as of
the date hereof and, other than as required by applicable law, Sanofi and Kadmon do not undertake any obligation to update or revise any forward-looking
information or statements.

Additional Information and Where to Find It
The proposed acquisition will be submitted to stockholders of Kadmon Holdings, Inc. for their consideration. In connection with the acquisition, Kadmon
will file a proxy statement and other materials with the SEC. This press release is not a substitute for the proxy statement or any other document that
Kadmon may send to its stockholders in connection with the proposed acquisition.
KADMON’S STOCKHOLDERS ARE ADVISED TO READ THE PROXY STATEMENT FOR THE PROPOSED ACQUISITION WHEN IT IS FILED,
AND ANY AMENDMENT OR SUPPLEMENT THERETO THAT MAY BE FILED, WITH THE SEC BECAUSE THEY WILL CONTAIN
IMPORTANT INFORMATION ABOUT KADMON AND THE ACQUISITION. All such documents, when filed, are available free of charge at the SEC’s
website (www.sec.gov) or upon request by contacting Kadmon’s Investor Relations by telephone at 1-833-900-5366 or via email at
Investors@kadmon.com. Kadmon’s filings with the SEC are also available on Kadmon’s website at www.kadmon.com
Participants in the Solicitation
Kadmon and its directors and executive officers are deemed to be participants in any solicitation of Kadmon’s stockholders in connection with the proposed
acquisition. Information about Kadmon’s directors and executive officers is available in Kadmon’s definitive proxy statement, dated April 1, 2021, for its
2021 annual meeting of stockholders, and in Kadmon’s Annual Report on Form 10-K for the fiscal year ended December 31, 2020.

Exhibit 99.2
Kadmon Holdings, Inc. – Employee Questions and Answers
1.

What was announced regarding the Company and Sanofi?

Kadmon Holdings, Inc. (the “Company” or “Kadmon”) and Sanofi (“Sanofi”) have entered into a definitive merger agreement pursuant to which Sanofi
has agreed to acquire the Company at a price of $9.50 per share in a cash transaction. Under the terms of the merger agreement, Kadmon will be merged
with a newly formed U.S. subsidiary of Sanofi, with Kadmon shareholders receiving $9.50 in cash for each of their shares of Kadmon common stock.
2.

What does this agreement mean for Kadmon?

Kadmon will become a subsidiary of Sanofi once the transaction closes, which we anticipate to occur in the fourth quarter of 2021. Between the signing
and closing of the transaction, Sanofi and Kadmon remain separate, independent companies, and so there will not be any changes to the Kadmon
organizational structure prior to closing of the proposed transaction that would affect your role and responsibilities.
3.

What was the strategic reason for this acquisition?

Kadmon was built around the patients that we serve. Our focus remains on developing and delivering transformative therapies for immune and fibrotic
diseases and cancer, and our long-term vision continues in the collective effort to modify the course of these diseases and improve patients’ lives. We have
done an incredible job in creating and building a highly productive and diverse company with an attractive product pipeline. We can all be extremely proud
of the company we have built and the therapies we have developed. What we have accomplished is really remarkable and clearly our success has been
recognized by world leading companies like Sanofi.
Sanofi is a global leader in oncology and the treatment of immune diseases, with a long and successful track record. This combination of Kadmon’s
REZUROCK franchise and development pipeline and the global reach and resources of Sanofi will enable our medicines to be developed faster and more
broadly and to use our platform to develop new drugs.
4.

When is the transaction expected to close? Is there anything that can stop it?

The transaction is expected to close in the fourth quarter of 2021, subject to regulatory approvals and other customary closing conditions. As with any
public company acquisition, the proposed transaction can only happen if the transaction is approved by a majority of the outstanding shares of the
Company’s stock entitled to vote thereon.
5.

Will my role and responsibilities change?

For the time being, your role and responsibilities will not change. While we understand this can be a distraction, it is important that we continue to execute
on our programs and focus on our current responsibilities.

6.

Will there be a job for me in the new company or will my position be eliminated?

Kadmon and Sanofi will continue to operate as separate, independent entities prior to the closing of the proposed transaction, and until that time it is
business as usual for both companies. You will maintain your current reporting structure and your compensation and job responsibilities will remain
unchanged prior to the closing of the proposed transaction.
Pursuant to the terms of the transaction, Sanofi has committed to maintaining employee compensation and benefits that are, in the aggregate, no less
favorable than the employees’ pre-closing compensation (subject to customary exceptions, such as equity incentives, change of control payments and nonqualified deferred compensation and benefits) for a period of 12 months following the closing for all employees who remain with the Company during such
period, but is not required to retain all employees for such period. As with any combination involving two companies, there is the possibility of overlaps in
existing job functions that may result in some changes in duties and workforce reductions. We will communicate new information when it becomes
available, and we will provide answers to questions as soon as possible once decisions are made.
7.

Will I be eligible for my 2021 bonus and a salary increase for 2022?

Our Board of Directors has approved a 2021 performance bonus for employees (prorated for employees who joined us in 2021) which will be paid to you
shortly after the closing of the transaction subject to your continued employment through the payment date.
Any information regarding 2022 salary increase will be communicated in normal course of business as part of year end performance reviews.
Please refer any inquiries to our Senior Vice President, HR, Sheila Taylor (sheila.taylor@kadmon.com).
8.

Will my pay change (base compensation, bonus etc.) or my benefits be impacted?

Until closing of the transaction, we do not anticipate making changes to your compensation and benefits package. After the transaction is closed, Sanofi has
committed to maintaining employee compensation and benefits that are, in the aggregate, no less favorable than the employees’ pre-closing compensation
for a period of 12 months following the closing for all employees who remain with the Company during such period.
9.

Will I receive my paycheck on the same schedule?

Yes. At this time, paychecks will continue to be issued according to the same schedule and process. If there are future changes in payroll, you will be
notified in advance of any changes.
10. What happens to my benefits?
Kadmon will continue to maintain its own employee benefit plans until at least the time of the deal closing. Any further information will be forthcoming as
part of the transition plan.

11. What happens to my Kadmon 401(k) Plan Account?
Our 401(k) plan will terminate the day before the transaction closes. You will receive information about your rollover and distribution elections after the
closing of the transaction. If you are entitled to a 401(k) match, the funds will be deposited into your Fidelity 401(k) Plan Account in connection with the
Plan termination.
12. What will the new organizational structure look like?
At this point, we do not know any details of what may happen. We will continue to share information with you to the extent we can as it becomes available.
13. Am I a Sanofi employee now?
No, you will remain a Kadmon employee until the transaction has closed.
14. Will they keep our current offices open, or will they require me to relocate offices?
We also do not know what will happen at this point, but it is our expectation that the current office locations would remain open. We will communicate new
information as soon as practicable after we can do so.
15. What happens to my vested and unvested stock options?
At the closing of the transaction, each of your stock options that is outstanding, whether vested or unvested, will by virtue of the transaction and without
any action on your part, be accelerated and become fully vested. To the extent your stock option award is unexercised as of immediately prior to the closing
of the transaction, it will be converted into the right to receive a cash payment through the company’s payroll equal to the excess of $9.50 over the per share
exercise price of such option or right times the number of shares subject to such option award or right, less any applicable taxes or other withholdings
required by law. After settlement, your options will cease to exist.
16. What does this mean for my ESPP Shares?
Other than the offering period currently outstanding under the ESPP, no new ESPP offering will be authorized or commenced. The Employee Stock
Purchase Plan and offering periods thereunder will terminate upon the closing of the transaction. Any ESPP shares to be purchased under the existing ESPP
on the September 30, 2021 purchase date (assuming the transaction has not closed before such time) will also be subject to purchase by Sanofi for $9.50
per share.
17. What happens if I exercise my stock options before the close of the transaction?
You may exercise your vested stock options in accordance with our normal procedures for exercising vested options, and if you do so, the shares of
Kadmon common stock you receive upon exercise will be cashed out in the merger. Note that our trading window is currently closed and, given current
circumstances, we will not open the trading window. Every situation is unique, and you should consult with your personal tax and financial advisors with
respect to any decision you may make with respect to your awards, and the tax consequences relating to your awards.

18. What happens if I voluntarily resign before the transaction closes?
If you voluntarily terminate your employment at any time prior to the closing of the transaction, you will forfeit all unvested equity awards and such equity
awards will cease to be outstanding upon your termination. Your vested options will remain exercisable for such period of time as may be set forth in your
option documentation (typically three months), and will remain eligible to be paid out in connection with the transaction if they have not terminated prior to
the closing of the transaction.
19. What happens to the company shares I own?
At the effective time of the merger, each share of Kadmon common stock issued and outstanding as of immediately prior to the effective time will
automatically convert into the right to receive cash in an amount equal to $9.50.
20. Is there anything I need to do now in preparation for the close of the transaction related to any shares I own? Do I need to register them
anywhere?
There is nothing that you need to do at this point. The shares you own are part of this transaction. Please refer any inquiries to our Senior Vice President,
Chief Accounting Officer, Kyle Carver (kyle.carver@kadmon.com).
21. What should I do if I am contacted by the media, the financial community or other third parties about the transaction?
Should you be contacted, please refer all inquiries to our General Counsel, Greg Moss (greg@kadmon.com).
22. Can I reach out to people I know at Sanofi to discuss our ongoing work? What if someone I know reaches out to me?
Kadmon employees should not be interacting with Sanofi employees regarding the transaction, and should not be sharing Kadmon confidential information
with Sanofi, during the period before closing unless you have been given explicit permission. Remember, Kadmon must remain independent, with business
as usual, pending closing.
23. Am I allowed to talk with my friends and family, send e-mails, or post anything on social media regarding the transaction?
Please review our social media policy and adhere to its guidelines at all times, including with respect to the transaction, however we advise employees to
limit discussions regarding the transaction until the transaction closes.
24. If I have additional questions, who can I ask?
We encourage you to speak with any member of the senior management team. For any benefits related questions, please ask Sheila Taylor, our Senior Vice
President, HR. For any merger related questions or questions related to third party inquiries, please ask Gregory S. Moss, our Executive Vice President,
General Counsel. For any questions related to stock options, please ask Kyle Carver, our Senior Vice President, Chief Accounting Officer. We realize that
you may have many questions over the coming weeks. We will communicate new information when it becomes available and will provide answers to
questions as soon as possible after decisions are made.

***
Additional Information and Where to Find It
The proposed transaction will be submitted to stockholders of Kadmon for their consideration. In connection with the transaction, Kadmon will file a
proxy statement and other materials with the U.S. Securities and Exchange Commission (the “SEC”). This material is not a substitute for the proxy
statement or any other document that Kadmon may send to its stockholders in connection with the proposed transaction.
KADMON’S STOCKHOLDERS ARE ADVISED TO READ THE PROXY STATEMENT FOR THE PROPOSED TRANSACTION WHEN IT IS
FILED, AND ANY AMENDMENT OR SUPPLEMENT THERETO THAT MAY BE FILED, WITH THE SEC BECAUSE THEY WILL CONTAIN
IMPORTANT INFORMATION ABOUT KADMON AND THE TRANSACTION. All such documents, when filed, are available free of charge at the
SEC’s website (www.sec.gov) or upon request by contacting Kadmon, Investor Relations, by telephone at 1-833-900-5366 or via email at
investors@kadmon.com. Kadmon’s filings with the SEC are also available on its website at https://investors.kadmon.com/.
Participants in the Solicitation
Kadmon and its directors and executive officers are deemed to be participants in any solicitation of Kadmon’s stockholders in connection with the
proposed transaction. Information about Kadmon’s directors and executive officers is available in Kadmon’s definitive proxy statement, dated April 1,
2021, for its 2021 annual meeting of stockholders, and in Kadmon’s Annual Report on Form 10-K for the fiscal year ended December 31, 2020.

